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To {he Senate: 

The undersigned, the special committee appointed pursuant to 
a resolution of the Senate, passed May 15, 1878, to sit during the 
recess to examine and review all the bills submitted at the last 
session of the Legislature by the Commissioners to revise the Stat- 
utes, and report the result, respectfully report herewith a bill enti- 
tled " An act relating to crimes and the punishment thereof," being 
the bin with the same title reported to the Legislature at its last 
session by the Commissioners to revise the Statutes, with amend- 
ments made by this committee upon the examination and review 
thereof by them, as contemplated by the resolution under which 
they were appointed. The original bill was styled, by the Com- 
missioners who framed it, " Part IV of the New Revision of the 
Statutes." For the reasons stated in the report of this committee, 
accompanying the proposed ^Code of Civil Rights, we propose to 
call this bill " The Criminal Code." It does not, however, purport 
to be a complete code of criminal law, nor is it intended to abro- 
gate the common law relating to crimes. As already stated, it was 
originally framed as a part of the New Revision of the Statutes. 
It has, therefore, a diflEerent scope from the proposed Penal Code 
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reported in the year 1865 by the Commissioners appointed under 
Laws 1857, ch. 266, although it covers tauch of the same ground, 
and several of its provisions have been taken, with some modifica- 
tions, from that work. We desire, as did the original framers of 
the bill now reported, to express our high opinion of that scheme. 
But the experience of the years which have elapsed since it was 
prepar^ has of course taught Legislatures many things, and dis- 
closed new and constantly changing wants and difficulties. 

We have retained, and report herewith, the notes accompanying 
the bill, as reporte<i by the revisers, with such modifications as are 
necessary to adapt them to the changes which we hare made in 
the text. These notes explain the sections reported, and point out 
in detail the changes which they make in the existing law. 

We will merely call attention, in this place, to some of the most 
important amendments of the existing law, proposed in this bill. 

The rule protecting a married woman from punishment for a 
crime commuted by her i^ company with her husband has been 
abrogated. TThe rule requiring a principal to be convicted before 
an accessory can be tried has also been abrogated ; and the com- 
mission of the crime may be proved, in order to establish the guilt 
of the accessory^ upon the trial of the latter. A series of care- 
fully drawn provisions relating to habitual criminals has been pro- 
vided, under which persons hereafter convicted of repeated 
crimes, and belonging to a dangerous class, may be adjudged habit- 
ually criminal, and placed thereafter, even when at large, under 
exceptional and constant police surveillance. The auditing or pay- 
ing false or fraudulent bUls, by a public officer, or the ai4ing or 
conniving at any such act, haa been made punishable by five years? 
imprisonment and a fine. 

The law of homicide has been sinlplified, by abrogating the arti- 
ficial and embarrassing distinctions in the degrees of manslaughter 
introduced by the Revised Statutes. Ma'nslaughter, being killing 
without design, has been divided into two degrees : the fimtj^ where 
it is committed by one pei'petrating^ g, misdemeanor, or in a cruel 
and unusuial manner ; the second including all other cases of crim.- 
inal but unintentional homicide. The court is to adjust the pun- 
ishment within certain limits, upon the facts of each case as they 
appear on the trial, instead of the punishment being fixed in every 
instance by a Procrustean system of statutory definitions, often 
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difficult to apply at all, and almost always difficult to apply hon- 
estly and justly. 

Mayhem, being any wilful maiming of another, haCs been made 
punishable in all cases, and not, as now, only in a case where the 
precise mutilation committed has been premeditated. 

The law punishing assaults has been made more just and more 
efficient. 

The punishment for kidnapping, for violating graves, or stealing 
dead bodies with any object, has been made more severe. 

The numerous and scattered statutes relating to malicious inju- 
ries to property have been brought together and made more dis- 
tinjet and comprehensive. 

Embezzlement, obtaining money by false pretences, and fraudu- 
lent misappropriation by a trustee, have all been declared to be 
larceny, and the useless questions arising out of the existing dis- 
tinctions between these offences have been avoided. The misap- 
propriation of property or money by public officers, corporate 
agents, or private trustees, has been made larceny, punishable as 
other thefts, and also by inflicting in addition a*fine for the benefit 
of the persons defrauded, which is to be enforced by imprisonment 
additional to that prescribed for the larceny. 

This bill leaves the rules of the common law, respecting crimes, 
and the trial, conviction, and punishment of criminals, now in 
force, untouched where' they are not specially and expressly abro- 
gated. 

It also leaves in force all existing statutes, relating to offences 
not embraced by its provisions, or which are not inconsistent there- 
with. 

We respectfully recommend that the bill as reported be enacted 
into a law to be known as The Criminal Code of the State of New 
York. 

Jlespectfully submitted.- 

SAMUEL S. EDICK, 
EDWIN HICKS, 
• CHAELES HUGHES, 

February, 1879, CormmUee. 
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CRIMINAL CODE. 



AN ACT 

RELATING TO CRIMES AND THE PUNISHMENT 

THEREOF. 

I 

The People of the Stcite of New TorJc^ represented in Sen- 
ate and Assembly^ do enact as follows : 

m 

CHAPTER I. 

GENERAL PROVISIONS. 

TITLE I. — Classification of crimes. 

TITLE 11. — Persons capable of crime. 

TITLE III. — Parties to the commission of crimes. 

TITLE rv. — Degrees in the commission of crimes and at- 
tempts TO commit crimes. 

TITLE V. — General provisions in relation to the punish- 

• MENT OF CRIMES. 

1 



§§ 1-6. OLASSIFIOATION OF OBIMBS. [ohav. t. 

nxiiii* 

TITLE I. 

(^ossification 'cf crimes. 

.»■ 

8bo. 1. Definition of ** crime". 

3. 9iTi8ion of crimes. 

8. Definition of " f elonj". 

4. Definition of '* mlsdemeaoor". 

5. When act, eta, forbidden by statute is a misdemeanor. 

iMnition § 1. A crime is an act or omission forbidden by law, and 
*« crime*', punishable upon conviction by either 

1. Death; or 

2. Imprisonment; or 

3. Fine; or 

4. Removal from office ; or 

£1. Disqualification to hold any office of trust, honor, or profit 
under the State, or both. 

[2 R« S. 702, Part4, ch. 2, tit 1, § 32 (3B. a, 6th ed., 990; 2Edm., 
726).] 

DiTifionof § 2. A crime is either 

1. A felony ; or / 

2. A misdemeanor. 

[Proposed Penal Code, § 4.] 

Definition § 3- A felony is a crime which is or may be punishable by 
** felon/". 6ither 

1. Death ; or 

2. Imprisonment in a State prison. 

[2 IL S., 702, Part 4, ch. 1, tit. 7, §30 (3 B. S., 5th ed«, 989; 2 
Edm.,725).] 

jj^jj,^ § 4. Every other crime is a misdemeanor. 
"Me. [Proposed Penal Code, § 6.] 

meanor" 

When aot. § ^* Where an act or omission is forbidden by statute, and 
bidden by BO penalty for the transgression is expressly imposed either in 
fmi^e? that or in any other statute, the act or omission is a misde- 
meanor. gj^jjQj.^ and punishable accordingly. 

[2 B. S., 696, Part 4, ch. 1, tib 6, § 39 (3 B. S., 5th ed., 980 ; 2 Edm., 
719).] 



OHAP. L] PERSONS CAPABLE OF GBIMB. §g 6-10. 

xniiix 

TITLE Hf 

Persons punishdble for crirws. 

Sbo. 0. What persons are panlshable crlminallj. 

7. Presamption of responsibility in geheial, 

8. Id., as to child under seven jeanK 

9. Id., as to child of seven years or more. 

10. 11. Irresponsibility, etc., of idiot, lunatic, etc. 

13. Rule as to intoxicated person. 

13. Id., as to married wbman. 

14 Id., as to persons acting under threats, etc. 

15. Id., when act done in defence of self or another. 

§ 6. ThQ following persons are liable to punishment within what pev^ 
the State : * mwi^it 

1. A person who commits any crime within the State, in tuSiy!^"^^ 
whole or in part. 

2. A person who commits without the State any oflfbnce 
which, if committed within the State, would be larceny under 
the laws of the State, and is afterwards found, with any of 
the property stolen or feloniously appropriated within the 
State. 

3. A person who, being without the State, causes, procures* 
aids, or abets another to commit a crime within the State. 

§ 7. Every person is presumed to be responsible for his acts. Presump- 
The burden of proving that he is irresponsible is, upon the ac- rMponsi- 
cused person, except as otherwise prescribed in this act. generaL 

§ 8. A child under the age of seven years is not capable of id., as to 

com mittiniF crime. derseyen 

" years. 

§ 9. A child of the age of seven years or more, and under id., as to 
the age of twelve years, is presumed to be incapable of crime, Seve^' 
but the presumption may be removed by proof that the accused £^ ' 
had sufficient capacity to understand the act or neglect charged 
against him, and to know its wrongfulness. 

[The rules as to the age at which offenders are responsible are those 
recognized by the common law, except that* a child of twelve is 
thought to be old enough to be presumed to know the difference be- 
tween right and wrong. The limit of the common law was foarteen 
years of age.] 

§ 10.« An act done by a person who is an idiot, imbecile, irresponsi- 
lunatic, insane, or of unsound mind, is not a crime. A per- of i^ot, " 
son cannot be tried, sentenced to any punishment, or pun- etc. 
ished for a crime while he is in a state of idiocy, imbecility, 

3 



§8 11-13 . PEESONS CAPABLE OP OBIICE. [chap, l 

insanity^ or lunacy, so as to be incapable of understanding 
the proceeding or making his defence. 

[2 E. S., 697, Part 4, eh. 1, tit 7, § 2 (3 B. S., 6th ed., 983 ; 2 Edm., 

720).) 

The same. § n. A pepsou is uot excused from criminal liability as an 
idiot, imbecile, lunatic, or insane person, except upon proof 
that, at the time of committing the alleged criminal act, he was 
laboring under such a defect of reason, as either 

1. Not to know th€j nature and quality of the act he was 
doing ; or 

2. Not to know that the act was wrong. 

[See 'Stephen's Digest, p. 17, and Flanagan y. People, 62 N. Y.^ 
467.] 

Rule as to § 12. Au act Committed by a person, while in a state of vol- 
cated pep- uhtary intoxication, is not the less criminal by reason of that 
condition. But wherever the existence of a particular motive, 
purpose, or intent, is essential to the commission of a crime, 
or of any particular kind or degree of crime, the fact that the 
accused, when he committed the act, was intoxicated, may be 
taken into consideration in determining the motive, purpose, 
or intent with which he committed the^ct. 

[Sections 12 and 13 are intended to express and define the rules of 
criminal responsibility now established by statutes and decisions,with 
the exception of the rule of duress or coercion presumed in the ease 
of married women, which we recommend the legislature to entirely 
abolish. See the next section, and People y* Roger s, 18 N.Y., 9.] 

Id., as to § 13. It is not a defense, to a married woman charged with 
woman, crime, that the alleged criminal act was committed by her in 
the presence of her husband. 

' [We recommend the entire abolition of the rule of the common 
law which presumes the coercion of married women when committing 
certain crimes with or in presence of their husbands. It is a rule 
which has no foundation in reason, and but little, even, in authority, 
as Sir James Stephen has well shown by the citations in his interest- 
ing note on this point If any coercion or duress in fact is exerted, 
such a defense is preserved nnder the next two sections. Modern 
legislation is framed upon the principle of protecting the rights of 
married women eqiially with those of other human beinffs. They 
should then be treated as subject to the duties and responsibilities of 
human beings. They should neither be disabled nor protected by 
arbitrary presumptions. See, on this subject, Stephen's Qnv^ Dlg*^ 
p. 20, introduction, p. 23, and note II in the appendix.] 
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CHAP. I.] PARTIES TO THE COMMISSION OP CRIMES. §§ 14-18. 

§ 14. Where a crime is committed by two or more j)ersons, w^M^to" 
and is committed, aided, or participated in by any one of S^udk * 
them, only because, during the time of its commission, he is threlte, 
compelled to do, or to aid or participate in the act, by threats *^°* 
by another person engaged in the act or omission, and reason- 
able apprehension on his part of instant death or grievous 
bodily harm, in case he refuses, the threats and apprehension 
constitute duress, and excuse him. 

§ 16. An act, otherwise criminal, is excusable when it is done m., when 

act done 

to protect the person committing it, or another whom he is }5^i^®°^® 
bound to protect, from inevitable and irreparable personal another, 
injury, and the injury could only be prevented by the act, and 
nothing more is done than is uecessary to prevent the injury. 

[Sections 14, 15 are in affirmance of the existing law. The present 
statute of homicide contains a provision similar in effect. It is not 
perceived why the rule should not be expressly applied to all offences. 
2 R. S. 660, § 3. 



TITLE III. 

Parties to the commission of crimes. 

Sec. 16. Principal and accessory. , 

17. Definition of '* principal". 

18. Definition of *' accessory". 

19. In what counties accessory may be punislied. 
, 20. All principals in misdemeanor. 

§ 16. A party to a crime is, either l^SlS^ 

1. A principal ; or. . """"'• 

2. An accessory. 

: [Proposed Penal Code, § 26.] 

§17. A person concerned in the commission of a crime, Dennition 
whether he directly commits the act constituting the offence JL"?^^''*' 
or aids and abets in its commission, and whether present or not, 
and a person who directly or indirectly counsels, commands, 
induces, or procures another to commit a crime, is a principal. 

[Id., §27.] 

§ 18. A person, whoy after the commission of a felony, har- neflnition 
bors, conceals, or aids the offender, with intent that he may Soiy^ *'®^'" 
avoid or escape from arrest, trial, conviction, or punishment, 
having knowledge or reasonable ground to believe that such 

5 



§§ 19-22 . DEGREES IN COMMISSION OF CRIME, ETC. [chap, i. 

offender^ liable to arrest, has been arrested, is indicted or 
convicted, or has committed a felony, is an accessory to the 
felony. 

[2 R. S., 699, Part 4, ch. 1, tit 7, § 7 (3 R. S., 6tTi ed., 984 ; 2 Edm., 
722). The punishment for this oflTence is provided elsewhere. See § 
60, post] 

oouStiM § ^®' -^^ accessory to a felony may be indicted, tried, and 
^^^^ convicted, either in the county where he became an accesjaory, 
punished. q|. jh the county where the principal felony was committed, 
and whether the principal felon has or has not been previously 
convicted, or is o^ is not amenable to justice, and although 
the principal has been pardoned or otherwise discharged {tfter 
conviction. 

[2 R. S., 727, Part 4, ch. 2, tit 4, art 2, §8 48 and 49 (3 R. 8., 5th 
ed., 1019 ; 2 Edm., 751) ; Mass. Stat, p. 36, § 7.] 

All prinoi- § 20. A person who commits or participates in an act which 
misde- would make him an accessory, if the crime committed was a 

felony, is a principal, and may be indicted and punished as 

such, if the crime is a misdemeanor. 



TITLE IV. 

Degrees in the commission of crimes and attempts to commit 

crimes. 

8bc. 21. What is an attempt to commit a crime. 

22. Prisoner indicted may be convicted of lesser crime, or attempt, etc. 

23. Acquittal or conviction bars indictment for another degree, attempt, etc 

What Is an § ^1. Arf act, done with intent to commit a crime, and tend- 
attempt, j^g j^j^j failing to effect its commission, is an attempt to com- 
mit that crime. 

Prisoner § 22. Upon the trial of an indictment, the prisoner may be 
mayb?* cQuvictod of the crimo charged therein, or of a lesser degree 
Sf °MM?* of the same crime, or of an attempt to commit the crime so 
SSSSp^ charged, or of an attempt to c6mmit«^ lesser degrte of the 
samecrime. 

2 R S., 702, Part 4, ch. 1, tii 7, § 27 (3 R S., 6th ed, 989 ; 2 
726).] 



Edm., 



OHAP. I.] THE DEATH PENALTY. §§28>24 

§ 23. Where a prisoner is acquitted or convicted, ui>on an ™^m 
indictment for a crime consisting of different degrees, lie shall tio^Sm 
not thereafter be indicted or tried for the same crime, in any ment^or 
other degree, nor for an attempt to commit the crime so charged, Seirrot^ 
or any degree thereof. eto!™**^ 

[2 E. S., 702, Part 4, ch. 1, tit. 7, § 28 (3 B. S., 5th ed. , 989 ; 2 Edm., 
725).] ^ 



TITLE V. 

General provisions in relation to the punishment qf crimes. 

Abticlb 1. The death penalty. 
2. Other punishments. 
8. Second offences and habitual* criminals. 
4. Consequences of conviction. 

ABTICLE FIRST. 

The Death Pekai/tt. 

Sec. 24 Warrant for execution of convict. 
85. Time of execution. 

26. Judge must transmit certain papers to governor. 

27. Opvemor may consult judges, etc. 

28. Qovemor only to reprieve^ etc., except as provided in the foUowing B60> ' 

tions. 

29. If convict becomes insane, sheriff to empanel juiy. 

80. Duty of district-attorney. 

81. Inquisition ; suspension of execution. 

82. Sheriff to transmit inquisition to governor; governor's duty. 

88. If female convict is pregnant, sheriff to empanel jury of physidans. 

84. Inquisition ; suspension of execution. 

85. Sheriff to transmit inquisition to governor; governor's duty. 

86. When day of efxecution has passed, convict to be brought up by warrant 

87. Court to inquire, etc ; when to direct execution. 

88. Death penalty ; mode of infliction. 

89. Id. ; where inflicted. 

40. Id. ; who to be present. * 

41. Id. ; certificate after execution. 

42. Id.; when inflicted by sheriff in an adjoining county. 

§ 24. When a convict is sentenced to the punishment of warrant 
death, the judge or judges holding the court at which the con- Sbn*of"' 
yiction takes place, or a majority of them, of whom the judge *^^^*^' 
presiding must be one, must make out, sign and deliver to the 
sheriff of the county, a warrant, stating the conviction and 
sentence, and appointing the day upon which the sentence 
must be executed. 

7 



§§ 25-29. 



THE DEATH PENALTY. 



[chap. I. 



TITLB5. |-2 g^ g^ g53^ p^^ 4^ ^jj^ j^ ^j^ j^ § 11 (3 R S., 5th ed., 936; 2 
Edm., 678).] 

eieoution. § 25. The day so appointed must be not less than four weeks 
and not more than eight weeks after the sentence. 
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[Id., §12.] 

§ 27. The judge, presiding at .the term at \^hich the convic- 
tion took place, must immediately thereupon transmit to the 
governor, a statement of the conviction and sentencerwith the 
notes of testimony taken upon the trial by him, or the Twtes^ 
written out^ taken by a stenographer or assistant stenogra- 
pher , attending the court or term pursuant to law. 

[Id., § 13. See, also, Code of Civil Procedure, § 100^. The words 
in italics are new. Under modern practice of official short-hand report- 
ing, the minutes of the stenographic reporter are more authentic as 
well as complete and exact, than the short notes taken by%he judge.] 

§ 27. The governor is authorized to require the opinion of 
the judges of the court of appeals, justices of the supreme 
court, and the attorney-general, or of any of them, upon a 
statement so furnished. 

[Id., §14.] 

§ 28. No judge, court, or officer, other than the governor, 
shall reprieve or suspend the execution of a convict sen- 
tenced to the punishment of death, except where a sheriff 
is authorized so to do, in a case and in the manner prescribed 
in the following sections of this article. This section does not 
apply to a stay of proceedings upon an appeal or writ of 
error. 

[Id., § 15.] 

» 

§ 29. If, after a convict has been. sentenced to the punishment 
of death, there is reasonable ground to believe that he has 
become insane, the sheriff of the county in which the convic- 
tion took place, with the concurrence of a justice of the supreme 
court, or the county judge of the county, who may make an 
order to that effect, must empanel a j ary of twelve persons of 
that county, qualified to serve as jurors in a court of record, 
to examine the question of the sanity of the convitst. The sheriff 
must give at least seven days' notice of the time and place 
of the meeting of the jury to the district- attorney of the 
8 



OHAP. I.] THE DEATH PENALTY. §§ 30-34 

ART 1 

county. Section 108 of the Code of Civil Procedure governs 
the^.empanelling of such a jury, and the proceedings upon the 
inquisition as far as it is applicable. 
[Id., § 16.] 

§ 30. The district-attorney must attend the inquiry. He may JiSSc? 
produce witnesses before the jury ; for which purpose he has »**<>™«y- 
the same power to issue subpoenas, as for witnesses to 
attend a grand jury, and disobedience thereto may be pun- 
ished by the court of oyer and terminer for that county, at any 
term thereof, in the same manner as disobedience to process 
issued by that court. ^ 

[Id., § 17.] 



SUfr- 



§ 31. The inquisition of the jury must be signed by the ju- Jfo11*??i 
rors iand the sheriff. If it is found by the inquisition that the SIS&m. 
convict is insane, the sheriff must suspend execution of the 
warrant directing the convict' s death, until he receives a war- 
rant from the governor, directing that the convict be executed. 

[Id., § 18.] 

§32. The sheriff must immediately transmit the inquisition sheHirto 
to the governor ; who must, as soon as he is satisfied of the inquisition 
sanity of the convict, or of his restoration to sanity, issue his emor; 
warrant, appointing a time and place for the execution of the o*^'* duty, 
latter, pursuant to his sentence, unless such sentence is com- 
muted or the convict pardoned, and may in the meantime give 
directions for the disposition and custody of the convict. 

[Id., §19.] 

§ 33. If there is reasonable ground to believe that a female if female 
convict, sentenced to the punishment of death, is pregnant, pregnant, 
the sheriff of the county where the conviction took place must J ™p*^®* 
empanel a jury of six physicians to inquire into her pregnancy, p^j^ 
Sections 29 and 30 of this act apply to the proceedings upon 
the inquisition, except that the sheriff may, in his discretion, 
require one or more of the physicians composing the jury to 
attend from an adjoining county. It is not necessary that a 
physician, acting as a juror upon such an inquisition, should 
be qualified to serve as a juror in a court of record. 

[Id., § 20.] 

§ 34. The inquisition of the jury must be signed by the inquiai- 
jurors and the sheriff. If it is found by the inquisition that p^sio^n of 
the female convict is quick with child, the sheriff must suspend ®^®°""*^°- 
[2] 9 



§§ 35^7. 



THE DEATH PENALTY. 



[OHAP. I« 



t)ie execiUioa of the warrant directing her execution, until he 
receives a warrant from the governor, directing that the con* 
vict be executed. 

[W., § 21.] 

SSJmu 8 ^- "^^ sheriflf must immediately transmit the inquisition 
tS'g'overS? ^ *^® governor, who, as soon as he is satisfied that the female 
JraoPt" convict is jio longer quick with child, may issue his warrant, 
duty. appointing a time and place for her execution pursuant to her 

sentence or may commute her punishment to imprisonment 

for life. 

• [Id., § 22.] 



When 
day of 
execution 
has 

passed, 
convict to 
to be 
broufrht 
up by 
inurant. 



/ 



§ 36. Whenever, for any reason, other than insanity or preg- 
nancy, a convict, sentenced to the punishment of death, has 
not been executed pursuant to the sentence, at the time speci- 
fied thereby, and the sentence or the judgment inflicting the 
punishment stands in full force, the supreme court, or ajustice 
thereof, ' upon application by the attorney-general, or of the 
district-attorney of the county where the conviction was had, 
must make an order, directed to the sheriff, commanding him 
to bring the convict before a general term of the supreme 
court in the department, or a term of a court of oyer and ter- 
miner in the county, where the conviction was had. If the 
convict is at large, a warrant may be issued by the supreme 
court, or a justice thereof^ directing any sheriff or other officer 
to bring the convict before the supreme court at a general term 
thereof, or before a term of the court of oyer and terminer, in 
that county. 

• 

[Id., § 23. The only changes effected by this section will be to snb- 
stitnte an order for a K>rmal writ of habeas corpus, which simplifies 
the proceeding; to define the general term, as the branch of the supreme 
court before which the prisoner must be brought, if he is brought into 
that court ; and to authorize the proceeding m the oyer and terminer 
as well as the supreme court. The latter addition seems evidently 
proper as well as convenient.] | 



Court to 
inquire 



§ 37. Upon the convict being brought before the court, it 
^^'^^en must inquire into the facts and circumstances, and if no legal 
execution, reasou exists against the execution of the sentence, it must 
issue its warrant to the sheriflf of the proper county, under 
the hands of the judge or judges, or of a majority of them, of 
whom the judge presiding must be one, commanding the 
sheriflf to do execution of the sentence, upon a day appointed 
10 



OHAP. I.] THE DEATH PENALTY. §§ 3S-41, 

therein. The warrant mnst be obeyed by the sheriff accord- ^'* ** 
ingly. 
[Id., §24.] 

§ 38. The punishment of death mnst in every case be inflicted ^2ty • 
by hanging the convict by the neck until he is dead. iSSfctiSt. 

[Id., § 25.] 

• * 

§ 39. The punishment of death must be inflicted within the id.; where 
walls of the prison of the county in which the conviction of 
the person sentenced took place, or within a yard or inclo- 
sure adjoining thereto. For the purposes of this section, the 
"prison '* is defined to be the jail appointed by law for the 
confinement of convicts awaiting execution of their sentence. 
[Id., § 26, as amended by L. 1835, ch. 258, § 1. ] 

§ 40. It is the duty of the sheriff or under-sheriff of the w.; who 
county to be present at the execution, and to invite the pres- present, 
ence, by at least three days' previous notice, of the county 
judge, district-attorney, clerk, and surrogate of the county, 
together with two physicians, and twelve reputable citizens of 
full age, to be selected by the sheriff or under-sheriff. The 
sheriff or undfer sheriff must, at the request of the criminal, ^ 
permit such ministers of the gospel, priests, or clergymen of 
any religious denomination, not exceeding two, and such of 
the immediate relatives of the criminal as the criminal desires, 
being of full age, to be present at such execution ; and such 
officers of the prison, deputy-sheriffs, and constables or mar- 
shals must attend, as the sheriff or under-sheriff deems expe- 
dient to have present Except the persons designated in this 
section, no one shall be permitted to be present at the execu- 
tion. 

[Id., § 27, as amended by L. 1835, g 2.] 

§ 41. The sheriff or under-sheriff attending the execution id., cer- 
must prepare and sign a certificate, setting forth the time and iner^se- 
place thereof, and that the criminal was then and there exe- ®"*^**'*' 
cuted, in conformity to the sentence of the court? and the pro- 
visions of this act, and must procure the said certificate to 
be signed by the county judge, surrogate, and district-attorney, 
if they were present,' and by the physicians and citizens 
selected by such sheriff who witnessed the execution. He 

11 



g§ 42-43. OTHER PUNISHMENTS. [chap. i. 

must cause the certificate to be filed in the office of the clerk 
of the county. 

[L. 1835, ch. 258, § 3 (3 R S., 5th ed., 938; 5 Edm., 174).] 

fnfllotSd®'' § 42, If in any county there is not a jail for the confinement 
?n SS^ad^* of criminal prisoners, or the jail has become unfit or unsafe 
county, for the confinement of prisoners, or is destroyed by fire or 
otherwise, and the county judge of the county has, according 
to law, 'designated the jail of a contiguous county for the con- 
finement of the prisoners of the county, the sheriff of the 
county in which a convict sentenced to death is confined must 
attend, upon the day appointed for the execution of the sen- 
tence, at the jail of his county, and there conduct the proceed- 
ings and execute the sentence, in all respects as if the jail was 
located in the county where the conviction took place. 

[L. 1846, ch. 118, as modified by L. 1847, ch. 28, § 29 (3 E. S., 6th 
ed., 938; 5 Edm., 174).] 

ARTICLE SECOND. 

Other Punishments. 

Sec. 43. Convict when sentenced for life. 

44., Convict when to be imprisoned in connty jail. 

45, Id., when either in coanty jail or State prison, etc. 

46. Id., when in State prison. * 
Al, Place to l>e specified in sentence. Removal of convict 

48. Punishment of felony, when not fixed by statute enacting it. 

49. Id., of misdemeanor. 

50. Id., of an accessory. 

51. Id., of an attempt to commit crime. 

52. 53. Imprisonment upon two or more convictions. 

64. Limit of fine when not specially fixed. 

65. Imprisonment of female convict. 

66. When court may direct convict to be Imprisoned in penitentiary. 
57. Id., in State reformatory. 

68. Id., in house of refuge. * 

59. Common law punishment, when prohibited. 

60. When crime punishable in different ways. 

61. Forfeitures abolished. 

Convict, § ^3. When a crime is declared by statute to be punishable 
SftSnced by imprisonment for not less than a specified number of years, 
for life, g^j^^ jjQ jijjjit pf i\^Q duration of the imprisonment is declared, 

the court authorized to pronounce judgment upon conviction 
may, in its discretion, sentence the offender to imprisonment 
during his natural life, or for any nu^naber of years not less 
than the number prescribed, 

[2 E. S., 700, § 12; Laws of 1862, ch. 417.] 
12 



CHAP, l] other punishments. §§44-49. 

ART. 2* • 

§ 44. Where a person is convicted of a crinie, for which the convict, 
punishment inflicted is imprisonment for a term less than one be im-'** 
'year, the imprisonment must be inflicted by confinement in the K cmfnty 
county jail, or place of confinement designated by law to be 
used as the jail of the county, except when otherwise specially 
prescribed by statute. 

§ 45. Where a person is convicted of a crime, for which the i?-j^^}en 

" ^ • w either in 

punishment inflicted is imprisonment for a term, of one year, §?^'J*J^*" 
he may be sentenced to, and the imprisonment may be inflicted p[*®°"» 
by, confinement either in a county jail, or in a penitentiary or 
State prison. No person shall be sentenced to imprisonment 
in a State jmson for less than one year in any case. 

§ 46. Where a person is convicted of a crime, for which the f^-^^J'®" 
punishment inflicted is imprisonment for a term exceeding one priaoa. 
year, or is sentenced to imprisonment for such a term, the impris- 
onment must be inflicted by confinement at hard labor in a State 
prison. But this and the two last preceding sections shall not 
apply to a case where special provision is made by statute for 
the punishment fof" any particular offence or class of offences. 

[It admits of no doubt that county jails, as now constrncted and 
administered, are not fit for any other purpose than* the temporary 
detention of criminals. Yet persons sentenced for minor offences and 
for short terms ought not to be placed in the State prisons. Until • 
suitable penitentiaries under suitable discipline are provided, there 
seems to be no other safe and proper rule than that indicated by this 
and the last two sections.] 

§ 47. The place of the imprisonment must be specified in the Place to 
judgment and sentence of the court. But convicts may be fled?n°" 
removed from one place of confinement to another, in a case, Removal 
and by the authority, designated by law. of convict. 

§ 48. A person convi'cted of a crime declaredi to be a felony, ^^^^} 
for which no other^punishment is specially prescribed by this wieu^iot 
act, or by any other statutory provision in force at the time of Jt^^^^^^ 
the conviction and sentence, is punishable by imprisonment «^ac**°« 
for not more than seven years, or by a fine of not more than 
one thousand dollars, or by both. 

§ 49. A person convicted of a crime declared t5 be a misde- demeaSSr 
meanor, for which no other punishment is specially prescribed 
by this act, or by any other statutory provision in force at the 

13 



§§60-63. 



OTHEB PUNISHMENTS. 



[OH^P. I. 



» 

TiTLK 9. ^^jj^ Qf Q^^ conviction and sentence, is punishable by imprison- 
m^t in a penitentiary, or county jail, for not more than one 
year, or by a fine of not more than five hundred dollars, or by 
both. 

[2 B. S., 697, Part 4, eh. 1, tit 6, § 40 (3 R. S., 6th ed.,980: 2 Edm., 
719).] 



Id., of an 
MoesBory 



Id., of an 

attempt 
to com- 
mit a 
crime. 



Imprison- 
ment upon 
two or 
more con- 
▼iotlona. 



The same. 



§ 60. Except in a case where a different punishment is spec- 
ially proscribed by law, a person convicted as ak accessory to 
a felony is punishable by imprisonment for not more than five 
years, or by a fine of not more than five hundred dollars, or 
by both. 

[2 R. S., 699, Part 4, ch. 1, tit 7, § 7 (3 R. S., 5th ed., 984 ; 2 Edm., 
722).] 

§ 51. A person who unsuccessfully attempts to commit a 
crime is indictable and punishable, unless in a case otherwise 
specially prescribed by law, as follows : 

1. If the crime so attempted is one punishable by the death 
of the offender, or by imprisonment during the period of his 
natural life, the person convicted of the attempt is punishable 
by imprisonment for not more than ten years. . 

2. In any (Aher case he is punishable by imprisonment for 
not more than half of the longest term, or by a fine not more 
than one-half of the largest sum, prescribed upon a conviction 
for the commission of the offence attempted, or by both such 
fine and imprisonment 

[Id., § 2, condensed.] ** 

§ 52. Where a person is convicted of two or more offences, 
before sentence has been pronounced upon him for either 
offence, the imprisonment, to which he is sentenced upon the 
second or other subsequent conviction, must commence at the 
termination of the first x)r other prior term or terms of impris- 
onment, to which he is sentenced. 

[Id., § 11.] 

§ 53. Where a person, under sentence for a felony, after- 
wards commits any other felony, and is thereof convicted and 
sentenced to another term of imprisonment, the latter term 
shall not begin until the expiration of all the terms of impris- 
onment, to which he is already sentenced. 

[New.] 

14 



CHAP. I.] OTHER PUNISHMENTS. §§54-58. 

§ 64. Where, in this act, or in any other statute making any Limit of 
crime punishable by a fine, the amount of the fine is not speci- SSt smoi-'^ 
fled, a fine of not more than five hundred dollars may be ^^ ^^ 
imposed. 

« 

§ 65. A female, convicted of a felony punishable by impris- SSS^S"*" 
onment, must be sentenced to imprisonment in a county pen- JSn^t. 
itentiary, instead of a State prison. If there is no penitentiary 
. in the county in which she is cdnvicted, she must be sentenced 
to be imprisoned in the nearest penitentiary. 

[L. 1877, ch. 173.] 

§ 66. Whefe a person between the ages of sixteen and J^JJ^^^^ 
twenty-one years is convicted of a felony, or where the term ^{JJ®^*^^,,*'^^ 
of imprisonment of a male convict for a felony is fixed by the |JJpJJj 
trial court at three years or less, the court may direct the g^^°" 
convict to be imprisoned in a county penitentiary, instead of 
a State prison, if there is a county penitentiary within the 
judicial district in which the trial is had. 

[L. 1876, ch. 675, § 1 (3 R. S., 6th ed., 1112, § 236).] 

§ 67. A male between the ages of sixteen and thirty, con- w., la 

victed of felony, who has not theretofore been convicted of formatSry. 

crime, may, in the discretion of the trial court, be sentenced 

to imprisonment in the New York State reformatory at Elmira, 

to be there confined under the provisions of law relating to 

that reformatory. t 

[See L. 1870, oh. 427, 8 10 ; L. 1877, ch. 173 (3 R. S., 6th ed., 1114, 
§251].] 

§ 68. Where a person under the age of sixteen years is m., in 

convicted of crime, the trial court may, instead of sentencing roxw?' 

him to imprisonment in a State prison or in a penitentiary, 

direct him to be confined in a house of refuge under the 

provisions of law relating thereto. Where the conviction is 

had and such sentence is inflicted in the first, second, or 

third judicial district, the place of confinement must be the 

house of refuge established by the managers of the society 

for the reformation of juvenile delinquents in the city of 

New- York ; where the conviction is had and such sentence 

inflicted in any other district, the place of confinement must 

be the western house of refuge for juvenile delinquents. 

[2 R. S., 701, Part 4, ch. 1, tit. 7, § 17, as amended by L. 1840, ch, 
100 (3 R. 8., 5th ed., 986 ; 2 Edm., 724) ; L. 1846, ch. 143, 8 15 ; id., 
§ 16, as amended by L. 1850, ch. 304 (3 R. S., 5th ed., 987).] 

15 



§§ 59-62. SECOND OFFENCES ; HABITUAL CRIMINALS, [chap. i. 



TITLE 5. 
OommoQ 



§ 5g. All punishments prescribed by the common law for 
te£nellti ^^y ofife^c® specified and for the punishment of which pro- 
hibS^"^ vision is made in this act, are prohibited. 

[2 R S., 701, Part 4, oh. 1, tit 7, § 16 (3 B. S., 5th ed., 986 : 2 
Edin., 724).] 

crime pun- § 60- An act or omission which is made criminal and pun- 

diffwlnt'* ishable in diflTerent ways, by different provisions of law, may 

^*^^" be punished under either of those provisions, bat not under 

more than one ; and a conviction or acquittal under either 

bars a prosecution for the same act or omission under any 

other provision. 

[Proposed Penal Code, § 737.] 

« 
ure'altboi- § 61. A convictiou of a person for any crime does not work 
a forfeiture of any property, real or personal, or of any right 
or interest therein. All forfeitures to the people of the State, 
in the nature of deodands, or in a case of suicide, or where 
a person flees from justice, are hereby abolished. 

[2 R. S., 701, Part 4, eh. 1, tit 7, § 22 (3 R. S., 5th ed., 988 ; 2 Edm., 
724)0 

ABTICIiE THIRD. 

Sbcond Offences and habitual Cbihinals. 

8bc. 62. Second offence after oonviction of felony. 

63. Id., after conviction of misdemeanor. 

64. When convict may be adjudged an habitaal criminal. 

65. Judgment accordingly, how entered, etc. 

66. Persons so adjudged when liable to arrecrt and punishment. 

67. Id. ; evidence of character on subsequent trial. 

68. Id. ; always liable to search, etc. 

offen°e § ^2. A person who, after having been convicted within the 

^ction^of state of a felony, or, under the laws of any other State, gov- 
feiony. eminent, or country, of any crime which, if committed within 
the State, would be a felony, commits any crime, is punish- 
able, upon conviction of such second oflfence, as follows : 

1. If the subsequent crime is such that, upon a first convic- 
tion, the offender might be punished, in the discretion of the 
court, by imprisonment for life, he must be sentenced to im- 
prisonment in a State prison for life. 

2. If the subsequent crime is such that, upon a first convic- 
tion, the offender would be punishable by imprisonment for 

16 



CHAP. 1.1 SECOND OFFENCES ; HABITUAL OBIiVHNALS. §§ 63-66. 

 , 

ART 8. 

any term less than Ms natural life, then such person must be 

sentenced to imprisonment for a term not less than the longest 

term, nor more than twice the longest term, prescribed upon 

a first conviction. 

[The foregoing section contains the substance of the following pro- 
visions : 2 K. S., 700, Part 4, ch. 1, tit. 7, § 10 (3 R. S., 5th ed., 985 ; 
2 Edm., 723) ; id., §§ 8 and 9 ; and id., § 3 ; see, also, proposed Penal 
Code, §§ 748 and 760.] 

§ 63. A person who, having been convicted within the State id., after 
of a misdemeanor, afterwards commits and is convicted of a of misde- 

i» 1 1 meaner. 

felony, must be sentenced to imprisonment for the longest term 

prescribed for the punishment upon a first conviction for the 

felony. 

[New ; it is believed that good would result from making offences 
after previous misdemeanor more seriously punishable.] 

§ 64. Where a person iq hereafter convicted of a felony, who when con- 
has been, before that conviction, convicted in this State of any Je^ a™*^ 
other crime, he may be adjudged by the court, in addition to iawumf^ 
any other punishment inflicted upon him, to be an habitual *'^°**"*^' 
criminal. 

[This and the following four sections are a substitute for the act 
passed* April 30, 1873 (L. 1873, p. 538, ch. 357 ; 9 Edm., 597), which 
has been found practically a failure. The object is to subject persons 
who, by repeated convictions, are shown to be habitually disposed to 
criminality, to a surveillance not allowed over ordinary citizens, and to 
rigid preventive measures, in order to check any attempt on their part 
to engage in criminal undertakings. Being made applicable to future 
convictions, it is believed there can be no doubt of the constitution- 
ality of these sections. The necessity of some such measures to an 
efficient administration of criminal law is admitted by all authorities. 
The English act, 29 and 30 Vict.,ch. 117, § 14, which will be found 
in Stephen's Crim. Law (Am. ed.), pp. 13, 14, is drawn with the same 
intent, and is found very useful.] 

§65. The judgment specified in the last section must be jud^mient ' 
entered in a separate book, kept for that purpose. A copy of JJ^i^^how 
the entry, duly Certified by the clerk of the court, is proof of ^^^^* 
the judgment, and a copy, so certified, must be forthwith trans- 
mitted to the police department of each city, and to the dis- 
trict-attorney of each coUnty in the State. 

[See the note to the last section.] 

§ 66. A person who has been adjudged an habitual crimi- Persona so 
nal is liable to arrest summarily with or without warrant, and when ua- 
[3] 17 
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§§ 67-70. 

TITLE 5. 

ble to 
arrest and 
punish- 
ment. 



Id. ; evi- 
dence of 
character 
on subse- 
quent 
trial. 



Id., 
always 
liable to 
search, 
etc. 



CONSEQUENCES OF CONVICTION. [chap. i. 

to punishment as a disorderly person, when he is found, with- 
out being able to account therefor, to the satisfaction of the 
court or magistrate, either 

1. In possession of any deadly or dangerous weapon, or of 
any tool, instrument or material, adapted to, or used by crim- 
inals for, the commission of crime ; or 

2. In any place or situation, under circumstances giving 
reasonable ground to believe that he is intending or waiting 
the opportunity to commit some crime. 

[See the note to the last section.] 

§ 67. A person who, having been adjudged an habitual 
criminal, is charged with a crime committed thereafter, may 
be described in the complaint, warrant, or indictment therefor, 
as an habitual criminal ; and, upon proof that he has been 
adjudged to be such, the prosecution may introduce, upon 
the trial or examination, evidence as to his previous character, 
in the same manner and to the same extent as if he himself 
had first given evidence of his character and put the same in 
issue. 

[Id.] 

§ 68. The person and the premises of every one who has 
been convicted and adjudged an habitual criminal shall be 
liable at all times to search and examination by any magis- 
trate, sheriflF, constable, or other officer, with or without war- 
rant. 

[Id.] 

§ 69. The governor may grant a pardon which shall relieve 
from such judgment as from any other sentence ; but upon a 
subsequent conviction for a felony of a person so pardoned, a 
judgment of habitual criminality may be again pronounced 
on account of the first conviction, notwithstanding such 
pardon. 

ARTICLE FOURTH. 

CONSBQUBNCBS OF CONVICTION. 

Sec. 70. Consequence of Bontence to imprisonment for life. 

71. Id., for less than life. 

72. Convict sentenced is protected by law, etc. 

73. Convict sentenced to bouse of ref age, etc., not disqualified from voting. 

74. Competency of convict as a witness. 

75. Husband and wife ; when witnesses for each other. 

76. Person injured by felony, when deemed creditor of convict. 

77. Id., how damages ascertained. 
18 



CHAP. I.] CONSEQUENCES OP CONVICTION. §§ 70-76. 



AST 4 

§ 70. A person sentenced to imprisonment for life is there- conse- ' 
after deemed civilly dead, Bentemje' 

to impriB- 

[2 E. S., 701, Part 4, ch. l,tit 7, § 20 (3 E. S., 5th ed., 988; 2 Edm., jninent 
724).] *""*•• 

• 

§ 71. A sentence of imprisonment in a State prison for any J^^'^ 
term less than for life, forfeits all the public offices, and sus- **'«• 
pends, during the term of the sentence, all the civil rights, 
and all private trusts, authority, or powers of, or held by the 
person sentenced. 

[Id., § 19, amended.] 

§ 72. A convict sentenced to imprisonment, is under the pro- csonjict 
tection of the law, and any injury to his person, not author- *|p^^ 
ized by law, is punishable in the same manner as if he were law, etc. 
not sentenced or convicted. 

[Id., § 41.] 

§ 73. The prohibition to vote at an election, contained in any convict 
statute of the State, shall not apply to a person heretofore or to house oi 
hereafter convicted of any crime, who has been sentenced or etc., not 

•^ ' disquall- 

committed therefor to one of the houses of refuge, or other J^^j'*^™ 
reformatories organized under the laws of the State. 

[Ji. 1872, oh. 113 (9 Edm., 329).] 

§ 74. A person heretofore or hereafter convicted of any crime compo- 
is, notwithstanding, a competent witness, in any cause or pro- convict as 
ceeding, civil or criminal, but the conviction may be proved 
for the purpose of affecting the weight of his testimony, either 
by the record, or by his cross-examination, upon which he must 
answer any proper question relevant to that inquiry. Bilt 
the party cross-examining is not concluded by the answer to 
such question. 

[Co. Civ. Proc, % 832, extended expressly to criminal causes. It is 
proposed to repeat in the Criminal Code the rule enacted in that sec- 
tion. It admits of little or no doubt that the section applies to crim- 
inal j^rials, but to make this entirely clear, this section i§ prepared.] 

§ 75. The husband or wife of a person indicted or accused Husband 
of a crime is in all cased a competent witness, on the examina- when wttl 

nossos f Of 

tion or trial of such person. But a husband or wife shall not e«wh 
be compelled to disclose a confidential communication, made 
by one to the other during their marriage. 

[Intended to apply the rule now established in civil cases to criminal 
proceedings.] 
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§§ 76-77, CONSEQUENCES OF CONVICTION, [chap. i. 

Person *' § 76. A person injured by the commission of a felony, for 

felony? ^^ which the offender is sentenced to /imprisonment in a State 

dromed prfson, is deemed the creditor of the offender, and of his estate 

convict'^' after his death, within the provisions of chapter seventeenth 

and chapter eighteenth of the Code of Civil Procedure, and 

chapter fourth of Part second of the New Mevision of the 

Statutes^ and of all other acts relating thereto. 

[2 R. S., 700, Part 4, eh. 1, tit 7, § 14 (3 R S., 5th ed., 986 ; 2 
Eoin^ 723). The words in italics also make the claim a demand 
against the offender's estate after his death.] 

damages § '^- ^^^ ^^®® Specified iu the last section the damages sus- 
jjgj^^ tainedbythe person injured by the felonious act, may be 
^ ascertained in an action brought for that purpose by him 
against the trustees of the estate of the offender appointed 
under the provisions of title first of chapter seventeenth of 
the Code of Civil Procedure, or the executor or administra- 
tor of the offendef s estate. 

[Id., § 15, amended by adding the words in italics, to correspond to 
the last section.] 
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CHAP. II.] BRIBERY, CORRUPTION, ETC. § 78. 



TITLE 1. 



4J 



CHAPTER II. 

OFFENCES AGAINST PUBLIC JUSTICE, AND ABUSES 
AND OBSTRUCTIONS OF PUBLIC AUTHORITY. 

TITLE I. — BaiBBRY, oorruptioit, akd sale op a publio 

OFFICE. 

TITLE n. — Extortion-, oppressiok, and other misconduct 

. OF A PUBLIC officer^ OR A PERSOK PRETE]SfDIKO 
TO BE SUCH. 

TITLE III. — Perjury, subornation* of perjury, an^d false 

EVIDENCE. 

TITLE IV.— Rescues an^d escapes. 

TITLE V. — Compounding a crime. 

TITLE VI. — Criminal contempts. 

TITLE VII. — Resisting, obstructing, or intimidating a public 

OFFICER. 

TITLE VIII.— Conspiracy. 



TITLE I. 

Bribery J corruption^ and sale of ptiblio office. 

Sec. 78. Bribery of a judicial officer. 

79. Id., member of legislature. 

80. Id., any other public officer. 

81. Officer accepting, etc., bribe. 
82 Id., juror, etc. 

83. Juror, etc., promising verdict, etc. 

84. Embracery. 

85. Offender a competent witness against another. 

86. Corrupt bargain for appointment to office. 

87. The same. • 

88. Such appointment avoided by conviction. 

89. Selling right to official powers, etc. 

90. Bribery of a witness. * 

91. The definition of the word " juror ". 

§78. A person who gives or offers, or canses to be given Bribery of 
or offered, a bribe, or any money, property, or vUlue of any oAoer? 
kind, or any promise or agreement therefor, to a judicial 

21 



§§ 79-81. 



BRIBERY, CORRUPTION, ETC. 



[chap. II. 



nTLsi. ^gj^j^j.^ juror, referee, arbitrator, appraiser, or assessor, or 
other person authorized by law to hear or determine any 
question, matter, cause, proceeding, or controversy, with intent 
to influence his action, vote, opinion, or decision thereupon, is 
punishable by imprisonment for not more than ten years, or 
by a fine of not*more than five thousand dollars, or both. 

[So mnch of 2 R. S., 683, Part 4, eb. 1, tii 4, § 9, amended by L. 
1853, cb. 539, § 1, as relates to bribing, etc., a judicial officer^, id., § 
12, relating to persons |pribing, or attempting to bribe, a jaror, referee, 
or arbitrator; 2 R S., 693, Part 4, ch. 1, tit. 6, § 16, relating to 
attempts, etc., to corrupt a juror; and L. 1869, ch. 742, part of § 3, 
which relates generally to attempts at bribing any person holding office 
under the laws of the State. See, also, as to bribery of juror, Go. Oiv. 
Proc, § 1194.] 

• 

ber ST'- § 79. A person who gives or offers, or causes to be given or 
isiature. offered, a bribe, or any money, property, or value/>f any kind, 
or any promise or agreement therefor, to a member of the leg- 
islature, or attempts, directly or indirectly, by menace, deceit, 
suppression of truth, or any other corrupt means, to influence 
a member to give or withhold his vote, or to absent himself 
from the house of which he is a member, or from any com- 
mittee thereof, is punishable by imprisonment for not more 
than ten years, or by a fine of not more than five thousand 
dollars, or both. 

[Same title of the B. S. ; so much of § 9, amended by L. 1853, ch. 
639, § 1, as relates to bribing, etc., members of the legislature. See, 
also, § 3 of the act of 1869.] 



Id., any 
other 
public 
officer. 



§ 80. A person who gives or offers, or causes to be given or 
offered, a bribe, or any money, property, or value of any kind, 
or any promise or agreement therefor, to a person executing 
any of the functions of a public office, other than one of the 
officers or persons designated in the last two sections, with 
intent to influence him in respect to any act, decision, vote, or 
other proceeding, in the exercise of his powers or functions, 
is punishable by imprisonment for not more than ten years, 
or by a fine of not more than five thousand dollars, or both. 

[2 £. S.,682, Part 4, ch. 1, tit 4; so much of § 9, amended by L. 
1853, ch. 539, § 1, as relates to "public officers"; andL. 1860, ch. 213; 
so much of § 5 as relates to bribing or offering bribe to canal officers. 
See, also, L, 1869, ch. 742, part of § 3.] 



Officer § 81. An executive, administrative, or judicial officer, a per- 

eto*^bri& son who exe(?utes any of the functions of a public office, a 
member of the legislature, or a person employed by or acting 
- 22 
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CHAP. II.] BRIBERY, CORRUPTION, ETC. §§ 82-84. 

for the State, or for any public oflScer in the business of the "^^^• 
State, who asks, receives, or agrees to receive a bribe, or any 
money, property, or value of any kind, or any promise or • 
agreement therefor, upon any agreement or understanding 
that his vote, opinion, judgment, action, decision, or other offl. 
cial proceeding, shall bef influenced thereby, or that he will do 
or omit any act or proceeding, or in any way neglect or violate 
any oflBcial duty, is punishable by imprisonment for not more 
than ten years, or by fine of not more than five thousand dol- 
lars, or both. A conviction also forfeits any office held by the 
oflFender, and forever disqualifies him from holding any public 
office under the State. 

[Same tit. of the R. S., § 10, and § 18, snbd. 5. See L. 1869, ch. 
742, § 1 ; also, L. 1860, en. 213, latter part of § 5, as to canal officers.] 

§ 82. A juror, referee, arbitrator, appraiser, or assessor, or ijl, jutop, 
other person autKorized by law to hear or determine any ques- 
tion, matter, cause, controversy, or proceeding, who asks, 
receives, or agrees to receive, any money, property, or value 
of any kind, or any promise or agreement therefor, upon any 
agreement or understanding that his vote, opinion, action, 
judgment or decision, shall be influenced thereby, is punish- 
able by imprisonment for not more than ten years, or by fine 
of not more than five thousand dollars, or both. 

[Sec. 11 of the same tit. of the R. S., and 2 R. S., Part 4, ch. 1, tit. 
6, § 17 (juror, etc., agreeing to be influenced for value);] 

§ 83. A juror, or a person drawn or notified, or summoned J«ror» etc 
to attend as a juror, or a person chosen arbitrator, or appointed J®J^*<^^' 
referee, who either 

1. Makes any promise or agreement to give a verdict, judg- 
ment, report, award, or decision, for or against any party; or 

2. Wilfully receives any communication, book, paper, instru- 
ment, or information, relating to a cause or matter pending 
before him, except according to the regular course of proceed- 
ing upon the trial or hearing of that cause or matter; 

Is guilty of a misdemeanor. ' 

[Id. See, also, as to person drawn as juror, Oo. Oiy. Proo., § 1193.] 

§ 84. A person who attempts improperly to influence a juror Bm- 
in a civil or criminal, action or proceeding, or one drawn or noti- *''*^'^* 
fled or summoned to attend as such a juror, or one chosen an 
arbitrator, or appointed a referee, in respect to his verdict, 
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§§ 85-«7. ' BRIBERY, CORRUPTION, ETC. [chap, il 

judgment, report, award or decision in any cause or matter 
pending, or about to be brought before him, in any case or in 
any manner not included in the last two sections^is guilty of a 
misdemeanor. 

[Sec. 16 of tit. 6 of the R. S. See, also, id., tit. 4, § 12.] 

offender^a § 85. A persou offending against any provision of the fore- 
SafMt S^^^S y^ctions of this chapter is a competent witness as against 
auothep. another person so offending, ^nd may be compelled to attend 
and testify upon any trial, hearing, proceeding, or investiga- 
tion, in the same manner as any other person. But the testi- 
mony so given shall not be used in any prosecution or 
proceeding, civil or criminal, against the person so testifying. 
A person so testifying to giving a bribe which has been 
accepted, shall not thereaftei^be liable to indictment, prosecu- 
tion, or punishment for that bribery, and may plead or prove 
the giving of testimony accordingly, in bar 8i such an indict- 
ment or prosecution. 

[Id., § 14, as amended by L. 1853, eh. 539, § 2. The provisions of 
L. 1869, eh. 742, exempting from prosecution or punishment a person 
offering a bribe when it is accepted, are omitted as contrary to art, 
XV of the constitution of the State, adopted by way of amendment in 
1874. The protection intended to be given by this constitutional 
amendment, to offenders turning State's evidence, is incorporated into 
§ 85.] 

Corrupt § 86. A person who gives, or offers to give, any gratuity or 
for ap- reward, in consideration that himself or any other person shall 

pointment -i 

to office, be appoi»ted to a public office, or to a clerkship, deputation, 
or other subordinate position, in such an office, or shall be 
permitted to exercise, perform, or discharge any prerogatives 
or duties, or to receive any emoluments, of such an office, is 
guilty of a misdemeanor. 

[2 R S., 696 (3 R. S., 5th '^d., 977; 2 Edm., 718), so much of 8 35, 
amended by L. 1863, ch. 51, as relates to buyer, etc., of office, etc.] 

The same. § 87. A persou who asks or receives, or agrees to receive, 
any gratuity or reward, or any promise thereof, for appoint, 
ing another person, or procuring for another person an ap- 
• pointment, to a public office or to a clerkship, deputation, or 
other subordinate position in such aii office, is guilty of a mis- 
demeanor. If the person so -offending is a public officer, a 
conviction also forfeits his office. 

[Id. ; the portion relating to seller^ etc., of office, etc.] 
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CHAP. II,] EXTORTION, OPPRESSION, ETC. §§88-91. 

TITLB9 

§ 88. A grant, appointment, or deputation, made contrary suoh ap- 
to the provisions of either of the last two sections, is avoided a?ow^® bV 
and annulled by a conviction for the violation oT either of tkm. ^ 
those sections, in respect to suoh a grant, appointment, or dep- 
utation ; but any official act done before conviction, is valid 
and not affected by the conviction. 

[Id., § 37 ; proposed Penal Code, § 109.] 



§ 89. A public officer who, for any reward, consideration or g^^JJ^f^ 
gratuity, paid, or agreed to be paid, directly or indirectly, o™jtai 
grants to another the right or authority to discharge any func- 
tions of his office, or permits another to make appointments 
or perform any of its duties, is guilty of a misdemeanor, and 
a conviction for the same forfeits his office and disqualifies 
him forever from holding any office whatever. 

[Laws 1863, eh. 51J 

§ 90. A person who is, or is about to be, a witness upon a Bribery of 
trial, hearing, or other proceeding, before any court or any 
officer authorized to hear evidence or take testimony, who 
receives, or agrees or offers to receive, a bribe, upon any 
agreement or understanding that his testimony shall be influ- 
enced thereby, or that he will absent himself from the trial, 
hearing, or other proceeding, is guilty of a felony. 

[New.] 

§ 91. The word "juror" as used in this title includes a tales- ttl^t^e 
man and extends to jurors in all courts whether of record or ^jSJor". 
not, and in special proceedings, and before any officer author- 
ized to impannel a jury in any case or proceeding. 



TITLE ni. 

Extortion^ oppression^ and other miscond/uct of a public 
officer y or a person pretending to he such. 

Sbc. 92. Extortion by public officer. 

93. Oppression by public officer or pretender. 

94. Intrusion into public office. 

95. Offender refusing to surrender to successor. 

96. Falsely certifying as to acknowledgment of deed, etc. 

97. Other false certificates. 

98. Recording instrument without certificate of acknowledgment. 
[4] 26 



§§ 92-95. EXTORTION, OPPRESSION, ETC. t<^HAP. n, 

TITLE 2. i gjj^ gg Falsely audithig. 
100. Idem. 
301. Trans/erring deposit. 

102. Judge, etc., disclosing iDdictment. 

103. Disclosing secrets of grand jury. 

104. Misconduct of officer at drawing, etc., of jaron. 

105. Officer neglecting or refusing to execute procesB, et& 

106. General provisions as to neglect of official duty. 

b^*^ubu° § ^^' ^ public oflBicer who asks, or receives, or agrees to 
offloer, receive, a fee or other compensation for his official service, 
either 

1. In excess of the fee or compensation allowed to him by 
law therefor ; or 

2. Where no fee or compensation is allowed to him by law 
therefor ; 

Commits extortion, and is guilty of a misdemeanor. 

# [2 R S., 650, Part 3, eh. 10, tit, 4, §§ 5, 6 (3 R. S,, 5th ed., 931 ; 2 

Edm., 671).] 

oppTOMion § 93. A public officer, or a person pretending to be such, 
retender ^^^> Unlawfully and maliciously, under pretence or color of 
official authority, either 

1. Arrests another, or detains him against his will; or 

2. Seizes or levies upon another's property ; or 

3. Dispossesses another of any lands or tenements ; or 

4. Does any other act, whereby another person is injured 
in his person, property, or rights ; t 

Commits oppression and is guilty of a misdemeanor. 

[2 E. S., 692, Part 4, oh. 1, tit 6, § 11 (3 R S., 5th ed., 931 ; 27 
Edm,, 714). Remodelled and amended by adding subd. 4.] 

intniBion § 94. A persou who wilfully intrudes himself into a public 
office^"** ° office, to whicU he has not been duly elected or appointed, or 
who, having been an executive or administrative officer, wil- 
fully exercises any of the functions of his office, after his right 
so to do has ceased, is guilty of a misdemeanor. 

[Proposed Penal Code. See, also, Co. Civ. Proc, §§ 1948-1987, 
regulating proceedings in civil action against usurper, etc., of office.] 

Offender § 95. A persou who, having been an executive or adminis- 

to'Sur-' trative officer, wrongfully refuses to surrender the official seal, 

BucceMor. or any books or papers, appertaining to his office, upon the 

demand of his lawful successor, is guilty of a misdemeanor. 

[Proposed Penal Code, § 111 ; Co. Civ. Proc., § 1962.] 
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CHAP. II.] EXTOETION, OPPRESSION, ETC. §§ 96-100. 

§ 96. An officer authorized by law to record a conveyance Faiseiy 
of real property, or of any other instrument, which by law SS'to I^* 
may be recorded, who knowingly and falsely certifies that m°ent o?^ 
such a conveyance or instrument has been recorded, ^ 

Is guilty of a felony . 

[2 E. S., 171, Part 4, ch.l, tit 3, § 27 (3 R. S., 5th ed., 950; 2 
Edm., 691) ; remodelled except so much thereof as is covered by the 
statute of forgeries. See section , post.] 

§ 97. A public officer who, being authorized by law to make other fais© 
or give a certificate or other writing, knowingly makes and oates^ 
delivers as true such a certificate or writing, containing any 
statemeiit which he knows to be false, in a case where the 
punishment thereof is not expressly provided by law, is guilty 
of a misdemeanor. 

[Proposed Penal Code, § 223.] 

§ 98. A public officer authorized to file or record any instru- Penalty 
ment or conveyance of, or affecting property which is duly insr instru- 
proved or acknowledged, who knowingly files or records any ^^^2"'^^ 
such instrument or conveyance which is not accompanied by 2^55;,^^ . 
a certificate according to law, of the proof or acknowledgment, *™«'^*- 
is guilty of a misdemeanor. 

[1 Edm., 713, §34.] 

§ 99. A public officer, or a person holding or discharging ^a^»«}y 
the duties of any office or place of trust under the Sta,te, or P5y*"«v .. 

•^ ■*■ • ' etc., public 

in any county, town, city oi» village, a part of whose duties is ^^^^* 
to audit, allow or pay, or take part in auditing, allowing, or 
paying claims, accounts or demands upon the State, or such 
county, town, city or village, who knowingly audits, allows 
or pays, or directly or indirectly consents to, or in any way 
connives at the auditing, allowance or payment of any de- 
mand, claim, bill or account upon the State, or such county, 
town, city or village, which is false or fraudulent, or contains 
charges, items or claims which are false, fraudulent, unjust or 
dishonest, is guilty of felony, punishable by imprisonment for 
not less than two, or more than five years, or by a fine not 
exceeding five thousand dollars, or by both. 

§ 100. A person who, being or acting as a public officer or w. 
otherwise, by wilfully making, presenting, auditing, allowing 
or paying, or consenting to, or conniving at the auditing or 
f)ayment of a false or fraudulent claim or demand, or by any 
other means, wrongfully obtains, receives, converts, disposes 
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§§ 101-103. 



EXTOETION, OPPRESSION, ETC. [chap. n. 



TITLB2. 



Id. 



Judge, 
etc., dis- 

ClOBiDg 

indict- 
ment. 



Disclosine 
secrets of 
nd 



8ran< 
jury. 



of or pays out ; or aids, or abets another in obtaining, receiv- 
ing, converting, disposing of, or paying out any money or prop, 
erty, held, owned, or in the possession of the State, or of any 
city, county or village, or other public corporation, or any 
board, department, agency, trustee, agent or oflBicer thereof, is 
guilty of a felony, punishable by imprisonment for not less 
than three nor more than five years, or by afiiie not ex Jeeding 
five times the amount or value of the money or the property 
converted, paid out, lost or disposed of by means of the act 
done or abetted by such person, or by both such jmprison* 
ment and fine. The amount of any such fine* when paid or 
collected, shall be paid to the treasury of the corporation or 
body injured. A conviction under this section forfeits any 
oflBice held by the offender, and renders him incapable there- 
after of holding any office or place of trust. 

[L. 1875, ch. 19.] 

§ 101. A transfer in whole or part of any deposit with any 
bank or other depositary, or of any credit, claim or demand 
upon such depositary, whereby the right, title or possession of 
the owner or holder of such deposit, or of any custodian 
thereof, is impaired or affected, is a conversion thereof under 
the last section. 

[L. 1875, ch. 19.] 

§ 102. Ajudge, grand juror, district-attorney, clerk, or other 
officer, who, except in the due discharge of his official duty^ 
discloses, before an accused person is in custody, the fact of an 
indictment having been found or ordered against him, is guilty 
of a misdemeanor. 

[2 R. S., 726, Part 4, ch. 2, tit 4, §§ 39, 40 (3 R. S., 6th ed., 1018; 2 
Edm., 750) ; proposed Penal Code, § 217.] 

§103. A grand juror who except when lawfuUy required 
by a court or officer wilfully discloses, either 

1. Any evidence adduced before the grand jury ; or 

2. Any thing which he himself or any other member of the 
grand jury said, or in what manner he or any other grand 
juror voted, upon any matter before them ; 

Is guilty of a misdemeanor. 

[Sec. 31 of art. 1 of the same title of the E. S., remodelled. The pro- 
viwon making the oflfense a misdemeanor is new, and is taken iroi% 
the proposed Penal Code, § 818.] 
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CHAP. II.] EXTORTION, OPPBESSION, ETC. §§ 104-106. 

§ 104. A person authorized by law to assist at the drawing JP'^^* ^ 
or impanelling of grand or trial jurors to attend a court, or J^^jfJ^^ 
a term of a court, or to try any cause or issue, who either ^^^' 

1. Designedly puts, or consents to the putting, upon a list i^^ 
of jurors as having been drawn, any name which was not law- 
fully drawn for that purpose ; or 

2. Designedly omits to place on Buch a list any name which 
was lawfully drawn ; or 

3. Designedly signs or certifies a list* of such jurors as 
having been drawn which was not lawfully drawn ; or 

4. Designedly withdraws from the box, or other receptacle ^ 
for the ballots containing the names of such jurors, any paper 

or ballot lawfully placed or belonging there and containing 
the name of a juror, or omits to place in such box or recepta- 
cle any name lawfully draWt or designated, or places in such 
box or receptacle a paper or ballot containing the name of a 
person not lawfully drawn and designated as a jtiror ; or 

6. In the drawing of such jurors, does any act which is 
unfair, partial, or improper in any other respect ; 

Is guilty of a misdemeanor. 

But this section shall not apply to the city aad county of 
New- York or the county of Kings. 

[Z R. S., 693, Part 4, ch. 1, tifc. 6, § 18 (3 R. S.^fch ed., 974 ; 2 Edm,, 
716) ; proposed Penal Code, § 132.] The punishment for such offences 
in New- York and Kings counties is prescribed by the Jury Acts.] 

§ 105. An officer who, in violation of a duty imposed upon omcep 
him by law to receive a person into his official custody, or o? refusing 
into a prison under his charge, wilfully neglects or refuses so cute pio- 
10 do, or wilfully neglects or refuses to execute any lawful 
process or other mandate to him directed, in any cause or pro- 
ceeding, civil or criminal, requiring the apprehension or con- 
finement of any person, or who receives or agrees to receive any 
gratuity or reward, or any agreement or engagement for the 
same, or procures, assists, permits or connives at the escape or 
attempted escape of any prisoner in his charge or custody, 
under any charge, commitment, conviction or process, civil 
or criminal, whether such escape be effected or attempted or 
not, is guilty of a misdemeanor. 

[2 R. S., 684, Part 4, -ch. 1, tit. 4, art. 3, part of § 18 (3 R. S., 5th 
ed.,965; 2 Edm., 706); proposed Penal Code, §173.] 

§ 106. A public officer, or person holding a public trust or ^®JJ5J|Jn 
employment, upon whom any duty is enjoined by law, who i^ct^o?^ 
wilfully neglects to perform the duty, is guilty of a misde- o^c^ai. 
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§§ 106-109. 



PEBJUEY ; FALSE EVIDENCE. [chap. n. 



TITL3BS. 



.meanor. This and the preceding section do not apply to cas^s 
of official acts or omissions the prevention or punishment of 
which is otherwise specially provided by statute. 

[2 R. S., 696, Part 4, eh. 1, tit. 6, § 38 (3 E. S., 6tk ed., 979; 2 
Edm., 719) ; proposed Penal Code, § 215.] 



PeiJuiT. 



Suborna- 
tion of 
perjury. 



TITLE IIL 

. Perjury^ svibornation of perjury^ and false evidence. 

Sjbo. 107. Perjarjr. 

108. Sabomation of perjury. ^ 

109. Inducing, etc., another to toBtify falsely. 

110. Trial court, where perjury commit^d may commit peijarer. 

111. Id., may bind over witnesses. 

112. Id., may detain papers. 

113. Punislhnentof perjury and subornation of perjoiy. 

114. Offering forged papers, etc., in evidence. 

115. Preparing false papers, with intent, etc. 

116. Destroying documentary evidence. 

§ 107. A person who swears or affirms that he will truly 
testify, declare, depose, or certify, or that any testimony, 
declaration, deposition, certificate, affidavit or other writing 
by him subscribed, is true, in an action, a special proceeding 
or upon any hearing, or inquiry, or on any occasion in which 
an oath is required by law, or is necessary for the prosecution 
or defence of a private right, or for the ends of public justice, 
or may lawfully be administered, and who in such action or 
proceeding, or on such hearing, inquiry or other occasion, 
wilfully and knowingly testifies, declares, deposes, or certi- 
fies, falsely in any material matter, or states in his testimony, 
declaration, deposition, affidavit, or certificate, any material 
matter to be true which he knows to be false, is guilty of 
perjury. 

[2 E. S., 681, Part 4, eh. 1, tit. 3, art. 1, § 1 (3 B. S., 5th ed., 960 ; 
2 Edm., 701); proposed Penal Code, § 150.] 

§ 108. A person, who wilfully procures or induces another 
to commit perjury, is guilty of subornation of perjury. 

[Id., § 3 ; proposed Penal Ck)de, § 162.] 



Inducing. § 109. A person who incites or attempts to procure another 
to commit perjury, or to give false testimony as a witness, 
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CHAP. II.] PERJURY; FALSE EVIDENCE. §§ llQ-113. 

though no perjury is committed or false testimony given, or to testify 
to withhold true testimony, is guilty of a felony. tt^iaeiy- 

[Id., § 8 ; proposed Penal Code, § 170.] 

§ 110. Where it appears probable to a court of record that ™^ 
a person, who has testified before it in an action or proceeding J^j^^^^ 
in the court, has committed perjury in any testimony so given, ^^^^' 
the court may immediately commit that person, by an order pJ^Sw. 
or process for that purpose, to prison, or take a recognizance, 
with sureties, for his appearing and answering to an indict- 
ment for perjury. 

[Id., § 5. The amendment made to eection 5, 2 R, S., 681, by L. 
1867, eh. 782, § 15, is omitted ; surrogates' courts being now courts of 
record. See Co. Civ. Proc, 8 2, subd. 20 ; proposed Penal Code, 
§ 159.] 

§111. In a case specified in the last section, the court w.; may 
may bind over the witnesses to establish the perjury, to witneasea. 
appear at the proper court to testify before a grand jury, 
and also upon the trial, in case an indictment is found for the 
perjury. It must cause immediate notice of any such com- 
mitment or recognizance, with the names of the witnesses 
so bound over, to be given to the district-attorney of the 
county. 

[Id-, § 6 ; proposed Penal Code, § 160.] 

§ 112. In such a case, if a paper or 'document, produced w.; may 
by either party, is deemed by the court necessary to be papers, 
used in the prosecution for the perjury, the court may 
detain the same, and direct it to be delivered to the district- ^ 
attorney. 

[Id,, § 7, amended, by omitting " upon the hearing 
last^', at the beginning of the section, and the words> *^ by order", after 
"the court may". Proposed Penal Code, § 161.] 

§ 113. Perjury and subornation of periury are each punish- ^nish- 

ii«ii sr o ^ r mentof 

able as follows : penury 

and sub- 

1. When committed upon the trial of an indictment for ornatipn 

•* of pcijury. 

felony, by imprisonment for not less than five nor more than 
twenty years. 

2. In any other case, by imprisonment for not less than two 
nor more than ten years. 

[Id., §§ 2, 3 and 4; consolidated and amended by substituting in 
subd. 1 of this section, the words, "not less than five nor more 
than twenty years ^^ for the words, *'for a term not exceeding ten 
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§§ 114-117. RESCUES AND ESCAPES. [chap. ii. 

TITLE 4. ygai.g". and also by fixing the minimnm imprisonment for offences 
under subd. 2, on which point the sections revised in this section are 
silent] 

Offering § 114. A person, who, upon any trial, hearing, inquiry, 

p^apere. investigation, or other proceeding authorized by law, offers 

evidence, or procures to be offered in evidence, as genuine, a book, 

paper, document, record, or other instrument in writing, 

knowing the same to have been forged or fraudulently altered, 

is guilty of a felony. 

[Proposed Penal Code, § 165.] 

Preparing § 115. A persou, who fraudulently makes or prepares any 
papers^ false record, instrument in writing, or other matter or thing, 
tent, etc. with intent to produce it or allow it to be produced in evi- 
dence, as genuine, upon any trial, hearing, investigation, 
inquiry, or other proceeding, authorized by law, is guilty of a 
felony. 
[Id., § 167.] 

Destroying § 116. A persou who, kuowiug that a book, paper, record, 

document- . , . . ... .-i ii x-i. • • i 

aryevi- instrument m writing, or other matter or thing, is or may be 
required in evidence upon any trial, hearing, inquiry, investi- 
gation, or other proceeding, authorized by law, wilfully de- 
stroys the same, with intent thereby to prevent the same from 
being produced, is guilty of a misdemeanor. 

[Id., § 168.] • ' 



TITLE IV. 

Rescues aifid escapes. 



Article 1. Rescues. 
2. Escapes. 



• ARTICLE FIRST. 

Rescubs. 

. Sbc. 117. Rescue of prisoner. 

118. Taking, destroying, etc., property in officer's custody. 

Rescue of § ^^'^' ^ P^^son who, by force or fraud, rescues a prisoner 
prisoner, from lawful custody, or from an officer or other person having 
him in lawful custody, is guilty of a felony, if the prisoner 
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CHAP. II.] ESCAPES. §§ 118-120. 

was held upon a charge, commitment, arrest, conviction, or sen- ^'^' ^• 
tence of felony; if the prisoner was held upon a charge, 
arrest, commitment, conviction, or sentence for misdemeanor, 
the rescuer is guilty of a misdemeanor. 

[2 R S., 684, Part 4, ch. 1, tit. 4, §§ 14, 15, 17 (3 B. S., 5th ed., 
964; 2 Edm., 705), as amended byL. 1837, ch. 457. See, also, pro- 
posed Penal Code, § 134.] 

§ 118. A person who takes from the custody of an officer or Jjjg^'^ 
other person, personal property, in charge of the latter, under {Jg'®^' 
any process of law, or who wilfully injures or destroys such o^^Sy!*^* 
property, is guilty of a misdemeanor. 

. [Proposed Penal Code, § 135.] 

ARTICLE SECOND. 

Escapes. 

Sbc. 119. Prisoner escaping. 

120. Officer suffering escape. 

121. Id., forfeits office. 

122. Aiding prisoner to escape. . 

123. The same. 

124. Escaping prisoner may be recaptured. 

125. Definition of *' prison". 

126. Definition of " prisoner". 



§ 119. A prisoner who, being confined in a prison, or being Prisoner 
in lawful custody of an officer or other person, by force or ®^*^*'^' 
fraud escapes from such prison or custody, is guilty of felony 
if such custody or confinement is upon a charge, arrest, coai- 
mitment, or conviction for a felony ; and of a misdemeanor if 
such custody or confinement is upon a charge, arrest, commit- 
ment or conviction for a misdemeanor, 

[2 K S., 685, Part 4, ch. 1, tit. 5, §8 21-24 (3 R. S., 5th ed., 965; 2 
Edm., 707).] 

§ 120. A sheriff, or other officer or person, who allows a pris- omoer 
oner, lawfully in his custody, in any action or proceeding, escape?*^ 
civil or criminal, to escape or go at large, except as permitted 
by law, or connives at or assists such escape, or omits an act 
or duty whereby such escape is occasioned, or contributed to, 
or assisted, ia guilty 

1. If he corruptly and wilfully allows, connives at, or assists 
the escape, of a felony ; 

2. In any other case, of a misdemeanor. 
[Id., part of § 18.] 

[5] 83 



ESCAPES. 



[CHAP« n. 



§§ 121-126, 

id™^** § 121. An officer who is convicted of the offence specified in 
feito office. ^^^ gj-gj subdivision of the last section, or of the offence speci- 
fied in section 100 of this act, forfeits his office, and is forever 
disqualified to hold any office, or place of trust, honor, or 
profit, under the laws or constitution of the State. 

[Id., § 19.] 



Aldtns 

prisoner 

toesc&pe. 



^e Bame. 



§ 122. A person who aids or assists a x>erson in escaping, 
or attempting to escape, from the lawful custody of a sheriff, 
or other officer or person, is guilty of a misdemeanor, if the 
prisoner is held under arrest, commitment, or conviction for a 
misdemeanor, or upon a charge thereof; and of a felony if the 
prisoner is held under an arrest, commitment, or conviction 
for a felony, or upon a charge thereof. 

[Id., § 17 ; proposed Penal Code, § 144] 

§ 123. A person who, with intent to effect or facilitate the 
escape of a prisoner, whether the escape is effected or 
attempted or not, enters a prison, or conveys to a prisoner 
any information, or sends into a prison any disguise, instru- 
ment, weapon, or other thing, is guilty of felony, if the pris- 
oner is held upon a charge, arrest, commitment, or conviction 
for a felony ; and of a misdemeanor, if the prisoner is held 
upon a charge, arrest, commitment, or conviction for a mis- 
demeanor. • 

[Id., §§ 13, 14, 16 ; proposed Penal Code, § 141.] 



Escaping 

prisoner 

maybe 

recap- 

turea. 



§ 124. A prisoner, in custody under sentence of imprison- 
ment for any crime, who escapes from custody, may be re- 
captured and imprisoned for that portion of his original term 
of imprisonment remaining unexpired upon the day of his 
escape. 

[See L. 1874, ch. 451, § 10, amending L. 1860, ch. 399, § 7.] 



Deiini- § ^^^' ^^® term, ** prison", as used in this title, means any 

"prison" place designated by law for the keeping of persons held in 
" custody under process of law, or under lawful arrest. 
[Proposed Penal Code, § 145.] 



Dejinitton § 126. The term, ** prisoner", as used in this title, means any 
oner". persou held in custody under process of law, or under any law- 
ful arrest 
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ohaA u.] compounding A OEIME. §§ 127-129. 

nxiiBt. 

TITLE V. 

Compounding a crime. 

Sbo. 127. Compounding a crime. 

128. Oonviction of primary o£fender not necessary. 

§ 127. A person who takes money, or any other property, ^**J^^n 
gratuity or reward, or any engagement or promise therefor, aoi*m«; 
upon an agreement or understanding, express or implied, to 
compound or conceal a crime, or a violation of statute, or to 
abstain from, discontinue, or delay, a prosecution therefor, or 
to withhold any evidence thereof, except in a case where a 
compromise is allowed by law, is guilty: 

1. Of a felony, punishable by imprisonment in a State prison 
for not more than five years, where the agreement or under- 
standing relates to a felony punishable by death, or pjinisha- 
ble by imprisonment in a State prison for life. 

2. Of a felony, {)unishable by imprisonment in a State prison 
for not more than three years, where the agreement or under* 
standing relates to any other felony. ^ 

3 Of a misdemeanor, punishable by imprisonment in a 
county jail for not more than one year, or by fine of not more 
than two hundred and fifty dollars, or both, where the agree- 
ment or understanding relates to a misdemeanor, or to a vio- 
lation of statute for which a pecuniary penalty or forfeiture 
is prescribed. 

^ee 2 R. S., 689, Part 4, oh. 1, tit. 5, §§ 17, 18; id., 692, tit 6, § 12 
(3 JR. S., 6th ed., 969, 973 ; 2 Edm., 701, 714).] 

§ 128. Upon the trial of an indictment for an offense specified oonTicion 
in this title, it is not necessary to prove that any person has offend^r^^ 
been convicted of the crime or violation of statute, in relation eBsary. 
to which an agreement or understanding herein prohibited 
was made. 

[Id., 689, § 19 (3 R. S., 6th ed., 969 ; 2 Edm., 701).] 



TITLE VI. 
Criminal contempts. 

Sec. 130. Criminal contempt defined. * 

§ 129. A person who commits a ^contempt of court, of oHminai 
either of the following kinds, is guilty of a misdemeanor : d^lSSP^ 
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§§ 130-131. CEIMINAL CONTEMPTS. [ohap.|L 

TITUB7. 2 Disorderly, contemptuous, or insolent behavior, com- 
mitted during the sitting of the court, in its immediate view 
and presence, and directly tending to interrupt its proceedings 
or to impair the respect due to its authority. 

2. Behavior of the like character, committed in the presence 
of a referee or referees, while actually engaged in a trial or 
hearing, pursuant to the order of the court, or in the presence 
of a jury, while actually sitting for the trial of a cause, or 
upon an inquest or other proceeding authorized by law. 

3. Breach of the peace, noise, or other disturbance, directly 
tending to interrupt the proceedings of a court, jury, or 
referee. 

4. Wilful disobedience to the lawful process or other man- 
date of a court. 

6. Resistance wilfuUy oflFered to its lawful process or other 
mandate. 

6. Contumacious and unlawfajl refusal to be sworn as a wit- 
ness, or, after being* sworn, to answer any legal and proper 
interrogatory. 

7. Publication of a false or grossly inaccurate report of its 
proceedings. But no person can be punished as provided in 
this section, for publishing a true, full, and fair report of a trial, 
argument, decision, or other proceeding had in court. 

[See Code of Civil Procedure, § 8; 2 E. S., 694, § 14.] 



TITLE VII. 

Resisting^ obstructing^ or intimicUding a public officer. 

Sbc. 130. Resisting, etc., public officer. 

181. Intimidating, etc., public officer. f 

Besistinff, § 130. A persou who, in any case or under any circumstances 

officer" not otherwise specially provided for, wilfully resists, delays, 

or obstructs a public officer in discharging, or attempting to 

discharge, any duty of his office, is guilty of a misdemeanor. 

[Proposed Penal Code, § 180 ; and see L. 1845, ch. 69, § 17.] 

intimidat- § 131. A persou who directly or indirectly utters or addresses 
plSiio^*' any threat or intimidation to a public officer, or to a juror, 
officer. referee, arbitrator, appraiser, or assessor, or to any other per- 
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CHAP, n.] OONSPIBAOT. §§ 132-133. 

, . TITLS8. 

son, authorized by law, to hear or determine any controversy, 
question, matter, action, or proceeding, with intent to induce 
him, contrary to his duty, to do or make, or to omit or delay, 
any act, decision or determination, is guilty of a misdemeanor. 
[Proposed Penal Code, § 185.] 



TITLE Vin. 
Conspiracy. 



Sbc.182. Conspiracy defined. 

138. No other conspiracy punishable. 
184. Overt act, when necessary. 

§ 132. If two or more persons conspire, either defined*^ 

1. To commit a crime ; or 

2. Falsely and maliciously to indict another for a crime, or 
to procure another to be complained of or arrested for a crime; 
or 

3. Falsely to institute or maintain an action, or special pro- 
ceeding; or 

4. To cheat and defraud another out of property, by any 
means which are in themselves criminal, or which, if executed, 
would amount to a cheat, or to obtain money or any other 
property by false pretences; or 

6. To prevent another from exercising a lawful trade or call- 
ing, or doing any other lawful act, by force, threats, intimida- 
tion, or by interfering or threatening to interfere with tools, 
implements, or property belonging to or used by another, or 
with the use or employment thereof; or 

6. To commit any act injurious to the public health, to 
public morals, or to trade or commerce, or for the perversion 
or obstruction of justice, or of the due administration of the 
laws; 

Each of them is guilty of a misdemeanor . 

[2 E. S., 692, § 8; proposed Penal Code, § 224,] 

§ 133. No conspiracy is punishable criminally unless it is no other 
one of those enumerated in the last section, and the orderly f^gUPj*"*' 
and peaceable assembling or cooperation of persons employed 
in any calling, trg^de, or handicraft, for the purpose of obtain- 
ing an advance in the rate of wages or compensation, or of main- 
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CONSPIRAOT, 



[OHAP. n* 



'^^^ taining such rate, is not a conspiracy, provided none of the 
acts or things prohibited thereby is done or agreed to be done 
wb«o neo^ ^y ^^^ persons assembling or cooperating. An agreement to 
•a«rF. commit a crime, except to commit arson, burglary, or a crime 
upon the person of another ; is not a conspiracy, unless some 
act is done to effect the object thereof by one of the parties 
thereto. 

[Id., § 10 ; proposed Penal Oode, § 226. Id., § 9; L; 1870, c 19.] 
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CHAPTER IIL 

OFFENCES AGAINST THE PERSON OR REPUTATION, 
OR AGAINST CONJUGAL, PARENTAL, OR FILIAL 
RIGHTS: 

Title I. — Homicide. 

Title IL — Maimiko. 

Title III. — Offences against chastitt. 

Title IY. — Bigamy, and cebtain othIs itnlawful mabbiages. 

» 

Title V. — Assault^. 

Title VL — Kidnapping. 

Title VII. — ^Abandonment of, and otheb acts of obublty to 

childben. 

Title VHI. — Aboetion, and concealing thu death of a child. 

Title IX. — Libel. 



TITLE L 

Somicide. 

Sbc. 184 Homidde defined. 

135. Id., when excusable. 

136. 187. Id.^ when justifiable. 

138. Murder in the first degree defined. 

139. 140. Id., in the second degree. 
141. Manslaughter defined. 

14J. Id., in the first degree. 

143. Id., in second degree. 

144. Killing of unborn child, when manslaughter in first degree. 

145. Id., by a;dministering drug, etc., to cause abortion. 

146. Id., woman taking drug, medicine, etc. 

147. Abetting, etc. , suicide. 

148. Abetting, etc., an attempt at suicide a felony. 

149. Incapacity of principal not a defence under last two sections. 

150. Keeper of animal when guilty of manslaughter in second degree. • 

151. Killing by overloading passenger vessels. 
152/153. Id., by creating excessive steam in boilers. 
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§ 134 4 HOMICIDE. [chap. m. 

TOLB 1. See. 164. Id., by intoxicated phTsidan. 

155. Id., by unlawf ollj keeping gnnpowder. 

156. Id., bj negligent use of macbinerj. 

157. Ck>mmon law petit treason is bomidde. 

158. Harder in tbe first degree, bow ponisbed. 

159. Id., in tbe second degree. 

160. Id., manslaogbter in tbe first degree. 
. 161. Id., in tbe second degree. 

PBEUifiHABT Note. — ^The statutes relating to the offence and the 
punishment of criminal homicide, have received careful attention, and 
some material revisions are recommended. The Legislature have re- 
cently distinffuished two degrees of murder — one a capital offence, the 
other not. Murder in the second degree, as the statutes now stand, is 
killing with design, but without premeditation. The definition of 
this offence we leave as it stands, as the Legislature have so re- 
cently and very clearly expressed their will upon it In the sections 
reported by the commissioners to revise the statutes, a homicide com- 
mitted without a de^gn to ]^ill by a perison engaged in the commission 
of a felony was reduced to murder in the second degree. Farther 
consideration, and the judgment of judges and lawyers of experience, 
have led to the conclusion that it is inexpedient to change the existing 
law in this respect Such a homicide is in the present bill iDclndea 
among the offences declared to be capital crimes. Another specifica- 
tion has been added, taken from the act of 1862, which was omitted 
in the amendment of 1875, for reasons which are not quite plain. The 
statute of 1862 made a homicide, committed .by burning a dweHing 
and causing the death of an inmate, murder in the first degree. The 
provision was omitted in 1875, and, as stated, the reasons, if there 
were anv^ are not obvious. Arson in the first degree, burning a dwell- 
ing in the night time, was formerly a capital crime, whether human 
life is sacrificed or not It is no longer so, but that affords all the 
more reason that when death is occasioned by the commission of such 
a crime, it should be punished by death. As we have stated, a homi- 
cide committed without design b^ a person engaged in the commission 
of a felony, continues murder in the first degree, and a homicide 
committed by a person engaged in the commission of a misdemeanor, 
is manslaughter m the first degree. In each of these cases the words 
'* upon or affecting the person or properly of the person killed or of 
another," have been added. It has been held, ana may be said to be 
the prevailing opinion, that under the present statute that the felony or 
misdemeanor in which the guilty party must be engaged to aggravate 
the homicide which he commits, must be an offence outside and inde- 
pendent of the offence or injury to person killed. See People y. Butler, 
3 Park. Crim. B., 377. The effect of this rule is sometimes reiflarka- 
ble. The following case actually occurred : A man, from hatred and 
vindictiveness to another, sought him on his own premises, intending 
to assault and beat him as severely as was in his power. One of the 
first blows which he struck happened to reach a vital part and killed 
him. The offence under the present statute was manslaughter in the 
fourth degree, and the extreme punishment was a year^ imprison- 
ment. If the accused in this case had attempted a petty larceny of 
softie trifling article of his victim's property, and had unintentionally 
killed the owner, attempting to prevent him, it would have been 
manslaughter in the first degree. So a man who kills another with- 
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ont design while engaged in committing grand larceny^ is guilty of 
manslaughter in the first degree. A man who kills another without 
design, while intending to maim him, by depriving him perhaps of an 
eye or an ear, can probably only be conyicted of a much lower offence, 
l^he reason of ^ch a rule is not apparent. It is proposed to change 
it by adding the words referred to. 

The division of unlawful unintentional killing into four degrees of 
manslaughter, as defined in the existing law, seems to be open to very 
serious objections, and is believed, in practice, to have been productive 
of iujurious effects. We have less reluctance in recommending a 
change in the provisions of these statutes from the fact that these 
degrees are not only in a great measure arbitrary and technical, but 
were an innovation and an experiment. We believe that they have 
not been approved by experience, 'or the judgment of courts or officers 
engaged in the administration of the law ; and they were not retained 
by the commissioners who reported a penal code in 1865. A division 
01 any crime into degrees ought to be based upon a principle of differ- 
entiation, and one easily understood and applied. Where no such 
principle can be applied, it is wiser not to attempt such a division, 
which must, in that event, be more or less arbitrary, but to give wide 
discretion to courts in the infliction of punishments. It is believed 
that a vast majority of the cases of homicide, where an intention to 
kill is not establishfld, under the definitions now existing, fall properly 
within either the tmrd or fourth degree of manslaughter. The maxi- 
mum punishment for manslaughter in the third degree at present is 
only four years in State prison, and for manslaughter in the fourth 
degree still less. These punishments are, in many cases, entirely inade- 
quate for offences which, however, cannot be brought within any statute 
affixing a more severe penalty. The result is that either the criminal is 
insufficiently punished, or juries, recognizing the fact that the punish- 
ment for the offence as defined by the law is insufficient, find persons 
guilty of manslaughter in the first or second degree, whose offences in 
no respect fall within the definition of those crimes.- We are informed, 
by the prosecuting officers in the city of New- York, that within the 
last five years the facts disclosed upon the trials of cases of homicide 
have not really shown one case of manslaughter in the first degree, 
and only one of manslaughter in the second degree, as defined by the 
statute, although juries have repeatedly convicted persons of each of 
those offences. 

The use of the phrase, " cruel and unusual ", now used to define an 
offence which, by the existing statute, is made manslaughter in the 
second degree, is, it seems to us, unfortunate. There would seem to be 
no more reason for punishing with severity an unusual mode of killing 
than any other mode, and it has always been found difficult to define 
in practice what is a " cruel and unusual '' and yet unintentional kill- 

The word, "involuntary ", as used in the present statute, is open to 
criticism. Involuntary means rather against the will, than without 
the intention of the actor. 

The statute, as we have drawn it, divides murder into two degrees as 
'DOW, and manslaughter, also, into two. 

Manslaughter in the first degree we propose to limit to a homicide 
committed without design by a person engaged in the commission of a 
misdemeanor, or by a person in the heat of passion, but using a dan- 
gerous weapon, or inflicting death in a cruel and unusual manner, if 
those words are to be retained. All other homicides, not included 
[6] 41 
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§8134-135. HOMICIDE. [ohap. ni. 

■^^ MtU- a. ti. degree, of m„d„ ., «,, f«. d.«ee of „«„h.ghW, 
we propose to make manslaughter in the second de^ree^ and to leave a 
large discretion to the courts in the punishment, between imprison- 
ment for fifteen years in a State prison, and imprisonment for one year 
in a penitentiary or county jaiL This will include the punishments 
now provided for all the degrees of manslaughter below the first 

One remarkable, not to sav absurd, result, in many cases under the 
existing law of assaults and homicides, is that a person committing a 
felonious assault can be more severely punished for the assault, than 
for a homicide, if death results. An assault with intent to kill exposes 
the criminal to ten yearS^ imprisonment, and yet, in the majority of 
cases of assaults if the victim dies, the offender can only be convicted 
of manslaughter in the third degree, and can only be sentenced to 
* four years' imprisonment, and in many cases only to one year for 
manslaughter m the fourth degree. 

The line is clearly drawn in the statute, as we propose it, as it has 
manifestly been the intention 6f the legislature of late years to draw 
it, between manslaughter and murder. Murder is intentional killing. 
Killing without design is manslaughter. But it is believed that 
an elastic statute of manslaughter which, instead of measuring the 
crime and punishment on a frame prepared by the legislature, wojald 
leave the crime to be punished according to the particular circumstan- 
ces under which it is committed, would tend gre^y to the promotion 
of justice. ' 

Homicide § 134. Homiclde is the killing of one human being by the 
act, procurement or omission of another. 

Id., when § 135. Homicide is excusable when committed by accident 
' and misfortune, in lawfully correcting a child or servant, or in 
doing any other lawful act, by lawful means, with ordinary 
caution, and without any unlawful intent. 

[2 E. S., 660, Part 4, ch. 1, tit. 2, part of § 4 (3 R. S., 6th ed., 939; 
2 Edm., 680). We have omitted the last clause of the section of the 
Bevised Statutes referred to. That clause makes an act excusable 
which in another part of the statute, except for the words, "by acci- 
dent and misfortune", seems to be declared to be a crime. It is doubt- 
ful whether the words, " by accident and misfortune ", introduce any 
new element. And therefore judges and public officers administering 
the criminal law have been surprised that this provision, as it now 
stands in the statute, has not been more frequently invoked, to enable 
persons guilty of homicide not merely to mitigate the degree of their 
offence and the severity of its punishment, but to escape conviction 
altogether. There are undoubtedly cases of homicide which it would 
be a dishonor to the administration of the law, and an injury to pub- 
lic morals, to treat as absolutely justifiable or excusable, but which 
nevertheless are surrounded by circumstances which greatly mitigate 
the guilt of th^ offender, and should modify his punishment. The true 
method of treating such cases is not to make them the occasion for. 
the introduction of dangerous rules or exceptions in the body of the 
criminal law, but to provide for them by vesting discretion in courts, 
in the .punishment of the class of offences to which they belong. Such 
discretion, wisely and humanely exercised, will prevent the inflictioii 
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of any wrong or ezoessive punishment in every case of peculiar cir- *"^^ 
cumstonceSy without making such cases the occasion of debasing the 
moral sense of jurors or of the community, or making the law declare 
an act, for which there is only palliation, but neither justification nor 
excuse not to be a crime.] 

§ 136. Homicide is justifiable when committed by a public J^^jJ^^j"; 
officer, or a person acting by his command and in his aid and 
assistance, either 

1. In obedience to the judgment of a competent 'court ; 
01- 

2. Necessarily in overcoming actual resistance to ttm execu- 
tion of any legal process, mandate or order of a court or offi- 
cer, or in the discharge of any legal duty ; or 

3. Necessarily in retaking a prisoner who has committed, or 
has been arrested for, or convicted of a felony, who has escaped 
or has been rescued, or in arresting a person who has commit- 
ted a felony and is fleeing from justice. ^ . 

[Id., § 2.] , ' ^ 

§ 137. Homicide is also justifiable when committed, either The same. 
. 1. In the lawful defence of the slayer, or of his or her hus- 
ba^d, wife, parent, child, brother, sister, master or servant, or 
of any person in his presence or company, when there is rea- 
sonable ground to apprehend a design on the part of the per- 
son slain to commit a felony, or to do sojne great personal 
injury to the slayer, or to any such person, and imminent dan- 
ger of tiuch design being accomplished ; or 

2. In the actual resistance of an attempt to commit a felony 
upon the slayer, or in his presence, ot upon or in a dwelling 
or other place of abode in which he is ; or 

3. Necessarily in attempting by lawful ways and means to 

apprehend a person for a felony actually Gom^^itted, or in 

lawfully suppressing a riot, or in lawfully preserving the 

peace. 

[Id., § 3. See 1 Ld. Eaymond, 62 ; 3 Salk., 46 ; Owen, 150; 1 Law 
Eeporter, 62; 1 Salk., 40. Subd. 1 of the foregoing section adds, to 
the persons named in the Revised Statutes, brother, sister, and com- 
panion. It will be seen that it is proposed to limit excusable homicide 
to cases of death accidentally occasioned while doing a lawful act, and 
justifiable homicide to cases where death is occasioned by the act of 
one who is discharging a legal duty, oris defending himself or others.] 

 

§ 138. The killing of a human being, unless it is excusable Murder la 
or justifiable, is murder in the first degree, when committed ^ dei- 
either ^^ 
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TITLE 1. 

s" 



1. From a deliberate and premeditated design to eflTect the 
death of the person killed, or of another ; or 

2. By an act imminently dangerous to others, and evincing 
a depraved mind, regardless of human life, although without 
a design to effect the death of any individual ; or 

3. Without a design to effect death by a person engaged in 
the commission of, or in an attempt to commit a felony, either 
upon or affecting the person killed or otherwise ; or 

4. When perpetrated in committing the crime of arson in 
the first degree. 

S2 R. 15., 5th ed., 656, Part 4, eh. 1, tit. 1, the introductory clause, 
[ subd. 1 and 2, of § 5 (3 E. S., 5th ed., 935; 2 Edm., 677). See 
L. 1862, ch. 197, § 6 (5 Edm., 149); L. 1873, ch. 644, § 1 (9 Edm., 
698) ; and L. 1876, ch. 333, § 1.] 

Id., In § 139. Such killing of a human being is murder in the sec- 

degree, ond degree, when committed with a design to effect the death 
of the person ki^ed, or of another, but without deliberation 
g and premeditation. 

[Id., part of § 5, as amended by L. 1862, ch. 197, § 6; L. 1873, ch. 
644, § 1 (9 Edm., 698); an4 L. 1876, ch. 333, § 1.] 

The same. 1 140. A persou who, by previous appointment made within 
the State, ^ghts a duel witfiout the State, and in so doing 
inflicts a wound upon his antagonist, whereof the person 
injured dies; or who engages or participates in such a duel, as 
a second or assistant to either party, is guilty of murder in the 
second degree, and may be indicted, tried and convicted in any 
county of the State. 

[2 R. S., 657, Part 4, ch. 1, tit. 1, § 6 (3 R. S., 5th ed., 936; 2 Edm., 
677).] 

Man- § 141. In a case other than one of those specified in the last 

defined, three sections, homicide, not being justifiable or excusable, is 

manslatighter. 

[See 2 R. S'., 660, Part 4, ch. 1, tit. 2, § 1 (3 R. S., 5th ed., 939; 2 
Edm., 679).] 

Id., in first § 142. Such homicide is manslaughter in the first degree, 
degree. ^^qj^ committed without a design to effect death, either 

1. By a person engaged in committing, or attempting to 
commit, a misdemeanor, affecting the person or property, 
either of the person killed, or of another ; or 

2. In the heat of passion, but in a cruel and unusual man- 
ner, or by means of a dangerous weapon. 
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CHAP, in.] HOMICIDE. . §§143-141 

[Id., § 6 ; and see §§ 10 and 12. See propose Penal Code, § 248.] ™^"*- 

§ 143. Such homicide is nianslatighter in the second degree, l^^J^^ 
when committed without a design to effect death, either degree. 

1. By a person committing or attempting to commit a tres- 
pass, or other invasion of a private right, either of the person 
killed, or of another, not amounting to a crime; or 

2. In the heat of p^sion, but not by a deadly weapon or by 
the use of means either cruel or unusual ; or 

3. By any act, procurement or culpable negligence of any 
person, which, according to the provisions of this title, does 
not constitute the crime of murder in the first or second degree, 
nor manslaughter in the first degree. 

[See id., § 18, and proposed Penal Code, § 252.] 

§ 144. The wilful killing of an unborn quick child, by any Killing of 
injury committed upon the person of the mother of such child, cwiS!^" 

. , -,. • i.i_ ^ i. J « when man- 

is manslaughter m the first degree. * slaughter 

[2 R. S., 660, ch. 1, tit. 2, § 8 (3 E. S., 5th ed., 939; 2 Edm., 681).] l^^e?'**^ 

§ 145. A person who provides, supplies, or administers to a ^^li^ 
woman, whether pregnant or not, or who prescribes for, or ppeTO?ib^ 
advises or procures a woman to take any medicine, drug, etf-fto** 
or substance, or who uses or employs, or causes to be used abortion. 
or employed, any instrument or other means, with intent 
thereby to procure the miscarriage of a woman, unless the 
same is necessary to preserve her life, in case the death of 
the woman, or of any quick child of which she is pregnant, 
is thereby produced, is guilty of manslaughter in the first 
degree. 

[L. 1872, ch. 181, §§ 1 and 4 (9 Edm., 340).] 

§ 146. A woman quick with child who takes or uses, or sub- w.; 

" «• -I . woman 

mits to the use of any drug, medicine, or substance, or any ^*u*"^^, 
instrument or other means with intent to produce her own mis- *<^*"«' «^* 
carriage, unless the same is necessary to preserve her own life, 
or that of the child whereof she is pregnant, if the death of 
such child is thereby produced, js guilty of manslaughter in 
the second degree. 
[L. 1872, ch. 181, § 2.] 

§ 147. A person who wilfully, in any manner, advises, en- J^-^'^^j 
courages, abets, or assists another person in taking the latter' s aB"*«idi 
life, is guilty of manslaughter in the first degree, 
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§§ 148-153. . HOMICIDE. [ohap. in. 



TITLXl. 



[2 B. S., 661, Part 4, ch. 1, tit 2, §7 (3 B. S.^5th e<L, 940; 2 Ednu, 
680) ; proposed Penal Code, § 230.] 

eto!*M*^' § 148. A person who wilfully, in any manner, encourages, 
2?5Sde, advises, assists, or abets another person in attempting to take 
a felony. ' ^^ latter' 8 life, is guilty of a felony. 
[Proposed Penal Code, § 232.] 

S5S2S{-^ § 149. It is not a defence to a prosecution under either of the 
SSf "dm* last two sections, that the person who took, or attempted to 
two Mo'^* take, his own life, was not a person deemed capable of com- 
tions. mitting crime. *- • 

[New section. Prop6sed Penal Code, § 233.] 

Keeper of 
animal, 

^H?t^ of § '^^^' ^^ *^® owner of a mischievous animal, knowing its 
suughter propeusities, wilfully suffers it .to go at large, or keeps it 
deSee."^ without Ordinary care, and the animal, while so at large, and 
not confined, kills a^humau being, who has taken all the pre- 
cautions which the circumstances permitted, to avoid the 
animal, the owner is guilty of manslaughter in the second 
degree. 

[2 R. S., 662, Part 4, ch. ' 1, tit 2, § 14 (3 E. S., 5th ed., 940 ; 2 
Earn., 681); changing *^third degree " to "second degree ".J 

overload- 

wnget' § '^^'^' -^ person navigating a vessel for gain, who wilfully 
Teasel. qj negligently receives so many passengers or such a quantity 
of other lading on board the vessel, that, by means .thereof, 
the Vessel sinks, or is overset or injured, And thereby a human 
being is drowned, or otherwise killed, is guilty of manslaugh- 
ter in the second degree. 

[Id., § 15 ; with the same change.] 

Id.; by 

creatinfT , . n 

jj^^cwsive § 152. A person, having charge of a steamboat used for the 
in boilers, conveyance of passengers, or of a boiler or engine thereof, 
who, from ignorance, recklessness, or gross neglect, or for the 
purpose of excelling any other boat in speed, creates, or allows 
to be created, such an undue quantity of steam as to burst the 
boiler, or other apparatus in which it is generated or contained, 
or to break any apparatus of machinery connected therewith, 
whereby the death of a human being is occasioned, is guilty 
. of manslaughter in the second degree. 
[Id., § 16 ; same change.] 



The same. 



§ 153. An engineer or other person, having charge of a steam 
boiler, steam engine, or other apparatus for generating or 
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OHAP. III.] HOMICIDE. §§ 164-168. 

applying steam, employed in a boat or railway^ or in a manu- 
factory, any mechanical works, who wilfully, or from ignorance 
or gross neglect, creates, or allows to be created, such an 
undue quantity of steam, as to burst or break the boiler, 
engine, or apparatus, or to cause any other accident, whereby 
the death of a human being is produced, is guilty of man- 
slaughter in the second degree. 
[Proposed Penal Code, § 25G.] 

§ 164. A physician or surgeon, or person practicing as such, J^i't^^^Jj- 

who, being in a state of intoxication, without a design to eifect pJJJ/^}**^ 

death, administers a poisonous drug or medicine, or does any JglJl^feto. 

other act as a physician or surgeon, to another person, which 

produces the death of the latter, is guilty of manslaughter in 

the second degree. 

[Section 17 of the RS. ; changing "third degree" to "second 
degree ".] 

§ 165. A person who makes or keeps gunpowder or any ]^4^i^^' 
other explosive substance within a city or village, in any 12®^*°!. 
quantity or manner prohibited by law, or by ordinance of the ^®'- 
city or village, if any explosion thereof occurs, whereby the 
death of a human being is occasioned, is guilty of man- 
slaughter in thef second degree. 

[Proposed Penal Code, § 258.] 

§ 166. A person who, by any act of negligence or misconduct w.: by 
in a business or employment in which he is engaged, or in the Slfii 
use or management of any machinery, animals, or property S5?etoI 
of any kind, entrusted to his care, or under his control, or by 
any unlawful, negligent or reckless act, not specified by or 
coming within the foregoing provisions of this title or any 
other statute, occasions the death of a human being, is guilty 
of manslaughter in the second degree. 

§ 167. The rules of the common law, distinguishing the common 
killing of a master by his servant, and of a husband by his t?ral!?n fa 
wife, as petit treason, are abolished ; and those homicides are **^'^^*'*^®- 
punishable, when not justifiable or excusable, as prescribed 
by this chapter. 

[Proposed Penal Code, § 339. See 2 R. S., 657, § 8 (2 Bdm., 677).] 

§ 168. Murder in the first degree is punishable by death. Murder in 

[2 R. 8., 656, Part 4, ch. 1, tit. 1, part of § 1 (3 R. S., 5th ed., 935 ; ^Xow 
2 Edm., 676).] ^ ^ pSiihed. 
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§§ 169-163. MAIMING. [chap, iil 

Id. ; in § 169. Marder in the second degree is punishable by impris- 

^^ *•■ cmment for the oflTender's natural life. 

[L. 1862, ch. 197, § 7 (5 Edm., 149), as amended by L. 1873, ch. 
644, § 3 (9 Edm., 698), part of § 28, 2 B. S. ( 2 Edm., 679).] 

Mj^m^ § 160. Manslaughter in the first d^ree is punishable by im- 

de^. prisonment for not less than five nor more than twenty years. 

[2 R S., 662, Part 4, ch. 1, tit 2, § 20, part of the introductory 
clause, and subd. 1 (3 B. S., 5th ed., 941 ; 2 Edm., 682).] 

id.;j[n^ de- ' ^ ^^^' Manslaughter in the second degree is punishable by 
gre©. imprisonment for not less than one year, nor more than fif- 
teen years, or by a fine of not more than one thousand dol- 
lars, or* by both. 

[Id., subd. 2, of the same section.] 



TITLE n. 

Maiming. 

Sbc. 162. Maiming defined 7 how punished. 

Midndng § 162. A porsou who wilfully, with intent to commit a felony 
how pun- or to injure, disfigure, or disable, inflicts upon the person of 
another an injury which, either 

1. Seriously disfigures his person by any mutilation thereof; 
or 

2. Destroys, mutilates, or disables any member or organ of 
his body ; or 

3. Seriously diminishes his physical vigor by any mutila- 
tion or injury of any organ or member ; 

Is guilty of maiming, and is punishable by imprisonment for 
not less than three, nor more than fifteen years. The infiiction 
of the injury is presumptive evidence of the intent. 

[2 R. S., i;64, Part 4, ch. 1, tit. 2, § 27 (2 Edm., 683); proposed Penal 
Code, §§ 263, 271. The present statute of mayhem makes it necessary, 
in order to convict an offender under it, to prove that he committed 
the maiming with a premeditated design to maim. See Godfrey v. The 
People, 63 N.-Y., 207, and TuUy v. The People, 67 N. Y., 15-20. This 
is obviously impossible in ninety-nine cases out of a hundred. At 
present there can hardly be a conviction for mayhem ; indeed there 
can hardly be said to be any such offence. Where an offender in an 
affray bites off an ear, or a nose, or gouges out an eye, it may be prob- 
able that he commenced the affray without a purpose to inflict these 
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injuries, but it is hardly possible that he could inflict them withont an 
intention to effect the mutilation or injury, at the time of his act 
An intention to kill, formed even instantly before the act, would have 
been sufficient, before the recent amendment of the law, to make a 
homicide murder. But such an intention to maim would not be 
sufficient .to make mutilation of the most barbarous kind mayhem, 
under the present statute. (See Godfrey v. The People^ ante.) The 
result is that such an offence can now be punished only as a simple 
assault. We think that the infliction of such injuries as we inclute 
under the definition of maiming should be punished as mayhem, 
whether committed by premeditated design, or from a purpose con- 
ceived at the instant^ or even from sheer brutality.] 



ABT.1. 



TITLE ni. 

Offences against chastity. 

ABtiCLB 1. Rape. 

2. Abduction, and compulsoiy marriage and defilement. 
8. Seduction. 

ARTICLE FIRST. 

Bafb. 

Sbc. 163. Rape defined ; how punished. 
164. Rule as to penetration. 

§ 163. A person, who unlawfully carnally knows a female, Rapede- 

• jt uDOu I DOW 

eitner punished. 

1. When she is undei* the age of ten years ; or 

2. When she is incapable, through idiocy, imbecility, or any 
unsoundness of niind, either temporary or permanent, of giv- 
ing consent ; or 

3. When her resistance is forcibly overcome ; or 

4. When her resistance is prevented by fear of immediate 
and great bodily harm, which she has reasonable cause to 
believe will be inflicted upon her ; or 

6. When her resistance is prevented by stupor or by weak- 
ness of mind produced by any intoxicating, narcotic, or anes- 
thetic agent, administered by, or with th^ privity of the 
accused; or 

6. When she*is, at the time, unconscious of the nature of the 
act, and this is known to the accused ; or • 

7. When she submits, under a belief that the person com- 
mitting the act is her husband, and that belief is induced by 
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§§ 164-167. 



OFFENCES AGAINST CHASTITY, [chap. in. 



TZXLI3. 



Rule 88 to 
penetra- 
tion. 



any artifice, pretence, or concealment, intentionally practiced 
by the accnsed, with intent to produce that belief ; 

Is guilty of rape, and is punishable by imprisonment, for 
not less than five nor more than twenty years. 

[2 R S., 663, §§ 22, 23, and part of § U (2 Edm., 683) ; proposed 
Penal Code, § 319.] 

§ 164. Any sexual penetration is sufficient to complete the 

crime of rape. 

[2 R S., 735, Part 4, ch. 2, tit 5, part of § 18 (3 B. S., 5th ed., 1028; 
2 Edm., 760).] 



Abduction 
defined ; 
how 
punished. 



ARTICIiE SECOND. 

Abduction, and cphfulsort Mabbiagb and DEFOiSMBNT. 

Bbc. 165. Abduction defined ; how punished. 

166. Compulsorj marriage or defilement defined ; how punished. 

§ 165. A person who, either 

1. Takes away a female under the age of sixteen years, 
without the consent of her father, mother, guardian, or other 
person having legal charge of her person, for the purpose of 
either marriage, prostitution, or sexual intercourse; or 

2. Inveigles or entices an unmarried female under the age 
of twenty-five years, of previous chaste character, into a 
house of ill-fame or of assignation, or elsewhere, for the pur- 
pose of prostitution; or 

3. Takes or detains a woman unlawfully against her will, 
with the intent to compel her, by force, menace, or duress, to 
marry him, or to marry any other person, or to be defiled; 

Is guilty of abduction, and punishable by imprisonment 

for not more than five years, or by a fine of not more than one 

thousand dollars, or by both. 

[2 E. S., 664, Part 4, ch. 1, tit 2,§§ 25 and 26 (3 R S., 5th ed., 
943; 2 Edm., 683, 684); L. 1848, ch. 105 (5 Edm., 147); proposed 
Penal Code, § 327.] 

BO ™ nJij- § ^^^' ^ person who by force, menace, or duress, compels a 
dlSeraent womau agaiust her will to marry him, or to marry any other 
^^^ • person, or to be defiled, is punishable by imprisonment for 
punished, ^ot less than three nor more than ten years, or by a fine of 
not more than one thousand dollars, or by both. 
[Id., § 24; proposed Penal Code, § 326.] 



§ 167. No conviction shall be had for any offence declared or 
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CHAP, m.] UNLAWFUL MARRIAGES. §§ 168-171. . 

TITXiS 4 

defined by this article upon the testimony of the female 
abducted, inveigled, enticed or compelled to submit, or taken 
with intent so to compel her, unsupported by other evidence. 
[L. 1848, eh. 105, § 1,] 



ARTICLE THIRD. 

Sbsduction. 

Sec. 168. Sedactlon under promise of marriage defined ; how punished. 
169. Subflequent marriage, etc., a bar. 

§ 168. A person who, under promise of marriage, seduces seduction 
and has illicit connection with an unmarried female of previ- S^mise of 
ous chaste character, is punishable by, imprisonment for tkA g®^®^' 
more than five years, or by a fine of not more than one thou- punished. 
sand dollars, of by •both. 

[L. 1848, part of eh. Ill (3 E. S., 5th ed., 942; 5 Edm., 147) ; pro- 
posed Penal Code, § 330.] 

§ 169. The subsequent intermarriage of the parties, or the subse- 
lapse of two years after the coipmission of the oflfence before mwriage, 
the finding of an indictment, is a bar to a prosecution for a 
violation of the last section. 

[Id., the remainder of chapter 111 ; proposed Penal Code, § 331.] 

§ 170. No conviction shall be had for any offence specified 
by section 168, upon the testimony of the female seduced, 
unsupported by other evidence. 

[L, 1848, ch. Ill ; L. 1849, ch. 420.] 



TITLE IV. 

Bigamy^ and certain other unZawfvl Taarriages. 

Sbg. 171. Bigamy defined; how punished. * 

172. Qualification of last section. 
178. Id., indictable, etc., in what county. 
174. Consort of bigamist, how punished. 

§ 171. A person who having a husband or wife living:, mar- g*§^*y 
ries another person, is guilty of bigamy, and is punishable by ^^jj^j . ' 
imprisonment in a penitentiary or State prison for not more 
than five years. ^ 
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[chap. in. 



Qualiflcft- 
tion of 
last 
Motion. 



TiTLift. p ^ g^ ggy^ p^j^j. ^^ ^^ ^^ ^j^ g^ g g ^3 g^ g^ g^jj ^^ ggy. 2Edm., 
709); proposed Penal Code, § 338 ; B. S., Part 2 (2 Edin., p. 144^ § 5).] 

§ 172. The last section does not extend, either 

1. To a person whose former husband or wife has been 
absent for five years snccessively then last past, without being 
known to him or her within that time as living, or has absented 
himself or herself from his wife or her husband, for the space 
of five years successively then last past, and has during that 
time remained continually without the United States ; or 

2. To ^person whose former marriage has been pronounced 
void, annulled, or dissolved, by the judgment or decree of a 
court having competent jurisdiction, for a cause other than 
his or her adultery; or , 

%. To a person whose former husband or wife has been sen- 
tenced to imprisonment for life. 
[Id., § 9 ; proposed Penal Code, § 339.] 

§ 173. An indictment for bigamy may be found in the 
county in which the accused is apprehended, and the like 
proceedings, including the trial, judgment, and conviction, 
may be had in that county as* if the pfience was committed 
therein. 

[§ 10 of the iteme title of the R S.] 

ooMort § 174. A person who knowingly enters into a marriage with 

migi^^ another, which is prohibited to the latter by the foregoing 

provisions of this title, is punishable by imprisonment in a 

penitentiary or State prison, for not more than five years, or 

by a fine of not m(jre than one thousand dollars, or by both. 

[See id., §§ 8 and 11 ; proposed Penal Code, §§ 340 and 341.] 



Id. ;lndlct- 
able, etc., 
in what 
county. 



TITLE V- 

AssanMs. 

Sec. 175. Assault In jQrst degree defined. • 

176. Id. ; in second degree. 

177. Id. ; in third degree. 

178. Assanlt in first degree, how punished. 

179. Id. ; in second degree. 

180. Id. ; in third degree. 

Preliminary Note. — The chief objection to the existing provisions 
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CHAR III.] ASSAULTS. §§ 175-176. 

of law, in relation to assaults, is the inadequate provision for the pun- ^'^"'*- 
ishment of many offences of a serious character, which are however ^ 

committed without intention to kill or commit some other crave 
oflfence. Tin til 1864, when the so called " bodily harm statute ^ was 
enacted, the maximum punishment which could be imposed for an 
assault, unaccompanied with a design to kill, or to commit a felony, 
was a year's imprisonment in the penitentiary. The act of •ISoi^ (L. 
1854, ch. 74, § 1), makes punishable, by imprisonment from ^ one to 
five years, one who 

1. Discharges a pistol with intent to injure, or 

- 2. Assaults another, intending to do bodily harm, with a ^^ sharp, 
dangerous weapon". 

This statute has been exceedingly useful, but the limit^on of its 
provisions to assaults with dangerous weapons which are "sharp", is 
quite unnecessary. No objection can be urged against including in 
this category all assaults with dangeibus weapons. 

We have made the punishment of assaults depend in some degree 
upon the nature and extent of the injury inflicted. Such a dis- 
tinction has always been drawn in other crimes. An assault which 
does no injury may properly be regarded as an attempt at assault and 
battery. 

We have divided assaults into degrees, mainly for two reasons. 

1st. As more in consonance with other provisions of the statutes. 

2. As being more convenient in the rendition of verdicts. 

It is intended to do away with the necessity of a jury finding in 
their verdict the existence of an intent to commit any particular 
crime. # ' 

§ 175. A person who, with an intent to kill a human being, ^*^j* ^^^ 
or to commit any felony upon the person or property either defined, 
of the one assaulted, or of another, either 

1. Assaults another with a loaded fire arm, or any other 
deadly weapon, or by any other means or force likely to pro- 
duce death ; or , 

2. Administers to or causes to be administered to or taken 
by another, poison, or any other destructive or noxious thing, 
so as to endanger theiife of such other ; 

Is guilty of assault in the first degree. 

[2 R. S., 665, Part 4, ch. 1, tit. 2, parts of §§ 36 and 37 (2 Edm., 
685).] 

§ 176. A person who, under circumstances not amounting *o w. ; in 
the crime specified in the last section, either degree. 

1. With intent to injure, unlawfuUj" administers to, or 
causes to be administered to or taken by another, poison, or 
any other destructive or noxious thing, or any drug or medi- 
cine the use of which is dangerous to life or health ; or 

2. With intent thereby to enable or assist himself or any 
other person to commit any crime, administers to or causes to 
be administered to, or taken by another, chloroform, ether, . 
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§g 177-181. 



KiDNAPPma 



[chap, nil 



TITIJB6. 



landaDTim, or any other intoxicating, narcotic, or anesthetic 
agent; or » 

3. Wounds or inflicts grievous bodily harm upon another, 
either with or without a weapon ; or 

4u Assaults another by the use of. a weapon, or any other 
instrunlent or thing likely to produce grievous bodily harm ; or 

6. Assaults another with intent to commit a felony, or to 
prevent or resist the execution of any lawful process or man- 
date of any court 6t officer, or the lawful apprehension or 
detainer of himself, or of any other person ; 

Is guifty of assault in the second degree. 

[Id., §§ 36 and 39; L. 1854, ch. 74, § 1 (5 Edm., 148) ; proposed 
Penal Code, §§ 291 and 292.] • 

§ 177. A person who commits an assault, or an assault and 
battery, not such as is specified in the foregoing sections of 
this title, is guilty of assault in the third degree. 

Assault in § 178. Assault in the first degree is punishable by imprison- 
gree, how meut f or uot less than five nor more than ten years. 

punished. ^^ ^ ^ ^g^^ p^ ^^ ^j^ ^^ ^.^ j^^ p^^^g ^^ gg gg ^^^ gy ^^ ^^^ ^ 

685) ; jvhich prescribe the punishment] 

§ 179. Assault in the second degree is punishable by im- 
prisonment in a penitentiary or State prison for not less than 
two nor more than five years, or by a fine of not more than 
one thousand dollars, or by both. 

[Id., § 39 ; and L. 1854, ch. 74, § 1 (5 Edm., 148).] 

§ 180. Assault in the third degrete is punishable by impris- 
onment for not more than one year, or by a fine of not more 
than five hundred dollars, or by both. 



Id. ; in 
third de- 
gree. 



Id.; in 
second 
degree. 



Id. ; in 
third de- 
gree. 



' TITLE VL 

• Kidnapping. 

Sec. 181. Kidnapping defined; how punidhed. 
182. Id. ; indictment triable in that oounty. 

§ 181. A person who wilfully, either 
ned; 1. Selzes, confines inveigles, or kidnaps another, with in- 

puSahed. tent to cause him against his will, without authority of law, 
to be secretly confined or imprisoned within the State, or to 
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TITIiB 7 

be sent out of the State, or to be sold as a slave, or in any 
way held to service or kept or detained, against his will ; or 
• 2. Leads, takes, entices away, or detains a child under the 
age of twelve years, with intent to keep or conceal it from its 
parent, guardian, or other person having the la\^ful care^ cus- 
tody or control thereof,* or to extort or to obtain money or 
reward for the return or disposition of the child, or with intent 
to steal any article about or on the person of the child ; or 

4. Abducts, entices, or by force or fraud unlawfully takes, or 
carries away a person, at or from a place without the State, or 
procures, advises, aids, or abets such a taking, flhticing, or 
carrying away, and afterwards sends, brings, has, or keeps 
such person, or causes him to be kept or secreted within the 
State ; 

Is guilty of kidnapping, and is punishable by imprison- 
ment for not more than fifteen years. 

[Id., §§ 38 and 34 ; proposed Penal Code, §§ 15, 272, and 337.] * • 

» 
§ 182. An indictment for kidnapping may be tried either in w. ; in- 

the county in which the oiFence was committed, or in any trfibflin 

county through or in which the person kidnapped or con- county. 

fined was taken or kept while under confinement or restraint. 

[Id., § 29.] 



TITLE VII. 

Abandonment^ and other acts of cruelty to cMldren. 

8ec. 183. Abandonment of child under six — ^how punished. 

184. Certain employments of children under fourteen years of age misde« 

meanors. 

185. Unlawfully omitting to provide for child under that age. 

186. Id. : endangering life or health of child. 

187. Keeper of concert saloon not to admit children under fourteen years 

of age. 

188. Children not to beg, etc., etc. 

§ 183. A parent or other person, having the care or custody Abandon- 
of a child under the age of six years, for nurture or educa- ^^{{^^gj^ 
tion, who deserts the child in any place, with intent wholly to jears; 
abandon it, is punishable by imprisonment in a State prison punished, 
for not more than seven years, or in a county jail for not more 
than one year. 
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§§ 184-1 86, OKUELTY TO CHILDREN. [ohap. in. 

TITUS 7. |-j^ ^ g 35 . proposed Penal Code, § 332.] 

Certain § 184. A person who employs or causes to be employed, or 

merrt of a who exhibits, uses, or has in custody for the purpose of ex- 

foimeen ^biting OF employing a child apparently or actually under 

Se" mi8- *^^ ^S® ^f fourteen years, or who having the care, custody or 

demeanor, control of such a child as parent, relative, guardian, em'- 

ployer or otherwise, sells, lets out, gives away or in any way 

procures or consents to the employment, use, engagement, or 

exhibition of such a child ; either 

1. As a rope or wire walker, dancer, gymnast, contortion- 
ist, rider or acrobat ; or 

2. In begging, receiving or gathering alms, or in any men- 
dicant occupation ; or 

3. In peddling, singing or pla3dng upon a musical instru- 
ment, or in any wandering occupation ; or 

4. In any indecent or immoral exhibition or practice ; or 

6. In any business, practice, exhibition, or vocation injuri- 
ous or dangerous to the life, limb, health or morals of such 
child; 

Is guilty of a misdemeanor. Provided, however, that this 
section shall not apply to the employment, use or occupation 
of any child as a singer or musician in a church, school, or 
academy, or in teaching or learning the science or practice of 
music, or of any art or study pursued in a school or academy, 
or in any concert or entertainment with the written sanction 
and consent to such use or employment in such entertaintnent 
of the mayor of the city, or the president of the board of 
trustees of the village, where such concert or entertainment 
takes place. 

[L. 187P, oh. 122, part of §§ 1 and 2 ; L. 1877, eh. 428 ; L. 1874, 
ch. 116.] 

kd. ; un- § 186. A person who wilfully omits, without lawful excuse, 
omittinig to perform a duty by law imposed upon him to furnish neces- 
for child gary food, clothing, shelter, or medical attendance to a child 
that a«e. under the age of fourteen years, is guilty of a misdemeanor. 
[See L. 1877, ch. 428, §§ 2 and 3.] 

Id. ; en- § 186. A persou who, having the care or custody of a child, 

ufrOT"^"^ under the age of sixteen years, either 

Swid?''' 1. Wilfully causes or permits the child's life to be endan- 
gered, or its health to be injured, or its morals to become 
depraved ; or 
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OHAP. HI.] ORXTELTY TO CHILDREN. §§ 187-188. 

TITLiB 7 

2. Wilfully causes or permits the child to be placed in such 
a situation, or to engage in such an occupation, that its life is 
endangered, or its health is likely to be injured ; 

Is guilty of a misdemeanor. 

[L. 1876, oh. 122, §§ 1 and 4.] 

§ 187. A person who admits to, or allows to remain in any Keepers of 
dance-house, concert saloon, or theater or place of entertain- sSoon, 
ment where wines or spirituous or malt liquors are sold or hibited 

■it, 3i_-L« -i-in admitting 

given away, owned, kept or managed by him, any child, children 
actually or apparently under the age of fourteen years, fourteen 
unless in charge of and accompanied by an adult, is guilty of a«e. 
a misdemeanor. 

[L. 1877, eh. 428 j L. 1849, eh. 48.] 

S 188. A child actually or apparently under the age of four- children 

X j^ .XV nottobeg, 

teen years who is found ; either ©to- 

1. Begging or receiving or soliciting alms, in ^^y manner or 
under any pretence ; or 

2. Not having any home or other place of abode, or proper 
guardianship; or 

3. Destitute of means of support and being either an orphan, 
or living or having^ lived with or in custody of a parent or 
guardian who has been sentenced to imprisonment for crime, 
or who has been convicted of a crime against the person of 
such child, or has been adjudged an habitual criminal ; or 

4. Frequenting the company of reputed thieves or prosti- 
tutes, or a house of prostitution or assignation, or living in such 
a house either with or without its parents, or frequenting con- 
cert saloons, dance-houses, theaters or places of entertain- 
ment, or places where wines, malt or spirituous liquors are 
sold, without being in charge of its parent or guardian, must 
be arrested and brought before a proper court or magistrate, 
as a vagrant, disorderly, or destitute child. Such court or 
magistrate may commit such child to any charitable or other 
institution authorized by law to receive and take charge of 
minors, \^ho are convicts, or criminals, or vagrants, or desti- 
tute, or may make any disposition of such child as now is or 
hereafter may be authorized in the case of vagrants, truants, 
paupers, or disorderly persons. 
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§§ 189-19a, 



LIBEL. 



TITI1S8. 



[chap. III. 



Abortion 
defined. ^ 



KilliDg of 
child by 
mother 
attempt- 
ing mis- 
cairlage, 
how 
punished. 



Selling, 
etc., drug 
to pro- 
duce ' 
unlawful 
miscar- 
riage a 
felony. 



, TITLE Vra. 

Abortion, and concealing the death of a child. 

Sbc. 189. Abortion defined. 

190. Killing of child by mother attempting miscarriage, how punished. 

191. Selling, etc., drug to produce unlawful miscarriage a felony. 

192. Attempt to conceal birth of dead child a misdemeanor. 

§ 189. A person who, with intent thereby to procure the 
miscarriage of a woman, unless the same is necessary to pre- 
serve the life of the woman, or of the child with which she is 
pregnant, either 

1. Prescribes, supplies, or administers to a woman, whether 
pregnant or not, or causes, advises, or procures a woman to 
take any medicine, drug, or substance ; or 

2. Uses, or causes to be used, any instrument or other means; 
Is guilty of abortion, and is punishable by imprisonment in a 

State prison for not more than four years, or in a county jail 
for not more than one year. 

[L. 1872, ch. 181, parts of §§ 3 and 4 (9 Edm., 340). See § 148, 
ante.] 

§ 190. A pregnant woman, who takes any medicine, drug, 
or substance, or uses or submits to the use of any instmment 
or other means, with intent thereby to produce her own mis- 
carriage, unless the same is necessary to preserve her life, or 
that of the child whereof she is pregnant, is punishable by * 
imprisonment for not less than one year, nor more than four 
years. * 

[Id., § 2; Ij. 1872, ch. 181, p. 2 (the case where the child is killed is 
provided for under title Homicide).] 

§ 191. A person who manufactures, advertises, or sells a 
medicine or drug, or any other substance, with intent that the 
same may be unlawfully used in procuring the miscarriage of 
a woman, is guilty of a felony. 

[Id., remainder of § 3.] 



Attempt 
to conceal 



a misde- 
meanor. 



§ 192. A i)erson who endeavors to conceal the birth of a 
dSd chvd c^i'^d, by any disposition of the dead body of the child, 
whether the child died before or after its birth, is guilty of a 
misdemeanor. 

[L. 1845, ch. 260, § 4 (3 R. S., 5th ed., 975 ; 5 Edm., 146) ; pro- 
posed Penal Code, § 336. Stephen^s Digest, p. 172.] 
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OHAP. m.] LIBEL. §§ 198-195. 

TXXLI9. 

* TITLE IX. 

Idbel. 

Sbc. 198. Libel is a misdemeanor. 

194. Id.; presumption of malice ; defence to prosecntion. 

195. Id.; a^net resident ; place of trial of indictment. 

196. Id.; against non-resident. 

197. Id.; punishment re|^ricted. 

198. Id.; power of court oyer place of trial preserved. 

199. Id.; fair report .of public proceeding lawful unless malicious. 

200. Qualification of last section. 

§ 193. A person who, wilfully and with a malicious intent Libei is a 
to inj ure another, publishes a libel, is guilty of a misdemeanor, meanor. 

§194. A libellous publication is presumed to have beenid.;pre- 

" x- or sumption 

malicious, if no justifiable motive for making it is shown. In ^^f^jjjj^^ 
a prosecution for libel, tie truth may be given in evidence, and g^Jf®^' 
if it appears that tlf^ matter charged as libellous is true, and 
was published with good nlotives and for justifiable ends, 
the person complained of or indicted must be discharged or 
acquitted. 

[See Gonstitation, art. 1^ § 1.] 

• « 

§ 195. An indictment for a libel, contained in a newspaper w.: 
published within the State, against a resident thereof, may residence 
be found either in the county where the paper was pub- f^lA^/ 
lished, or in the (Jbunty where the person libelled resided ment. 
when the ofltence was committed. In the latter case the 
accused is entitled to an order of the supreme court, directing 
the indictment against him to be tried in the county in which 
the paper was printed and published, upon compliance with 
the following conditions : 

1. He. must apply for the order within thirty days after 
being committed upon, or giving bail to answer, the indictment; 

2. He must execute a bond to the complainant, with two 
sufficient sureties, approved by the judge hearing his applica- 
tion, in a, penal sum fixed by the judge, not less than two 
hundred and fifty nor more than one thousand dollars, condi- 
tioned for the payment, in case the defendant is convicted, of 
all the complainant's reasonable expenses in going to and from. 
his place of residence and the place of trial, and in attendance 
upon the trial. 
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§§ 196-200. LIBEL. [chap. m. 



TITL19. 



8. He must, within ten days after the granting of the order, 
file the order and deposit the bond with |^e clerk of the county 
in which the indictment is pending^ 

[L. 1852, ch. 165, § 1 (5 Edm., 157).] 

^nst § 1^^* -^^ indictment for a libel published against a person 
^dent ^^^ 2, resident of the State, must be found and tried in the 
county, where the paper containing the libel purports upon its 
• face to be published ; or, if no county is indicated upon the 
face of the paper, in any county where the i)aper was circu- 
lated. 

[Id., §2, part of §3.] 

Id. ; pun- § 197. A person shall not be tried for the publication of the 
restricted, same libel against one person in more than one county. 

[Id., § 3.] 

i^^ . § 198. Nothing contained in this title shall be construed to 

ooun^ovlr abridge, or in any manner aifect, the power of a competent 
triSTpre- court, to change the place of trial of an indictment for libel, 
served. j^^ ^.j^^ same manner as may lawfully be done, in regard to any 

other indictment. / 

[Id., § 4.] 

« • 
Id.; fair § 199- Au iudictmeut for libel shall not be found for a fair 

ptSSio^' and true report, in a newspaper or journal, of any judicial, 

fSg uSSiii legislative, or other public official proceeding, or of any state- 

niaucfous. mcut, spccch, argument, or debate, in the course of such a 

proceeding, except upon actual proof of malice. Malice is not 

to be implied from the mere fact of publication. 

[L. 1864, ch. 130, § 1.] 

Quaiiflca § 200. The last section is not to be so construed as to pre- 
iMt/*' vent an indictment for any libellous comments or remarks 
added to, or interposed or connected with the report, or for 
any libellous matter contained in any heading of the report, 
or in any statement of any thing said or done at the time and 
place of the public and official proceeding which was not a 
part thereof. 

fid., § 2. Similar provisions are made applicable to civil actions by 
§ 1906 of the Gode of Givil Procedm*e, as reported by the commis- 
sioners.] ^ 
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CHAPTER IV. 

OFFENCES AGAINST PEOPBETY. 
TITLE L— Absok. 

m 

TITLE II. — Malicious mischibfs akd qtheb ikjubies to 

PBOPEBTT. 

TITLE III. — BtlBGLABY. 

• - . * • 

TITLE rV. — ROBBBBY, AKD EXTOBTION IbT THBBATS. 

TITLE V. — Labcbny, including kmbezzlembist, obtaining 

pbopbbty by false pbetbnobs, and- felonious 

BBEACH OF 1:BUST. 

TITLE VI. — Receiving stolen goods. 

TITLE VII.— Fobgeby. 

TITLE VIIL — Obiminal fbauds and dealings with pbopbbty, 

NOT hebeinbefobe enumbbated. 



TITLE I. 

Arson. 



§ 201. 



TIXLB L 



Sbc. 201. Arson in first degree defined. • 

202. Id.; in second degree. 

203. Id.; in third degree. 

204. Arson, how punished. 

205. " Night time'% defined. 

Pbeliminaby Note. — ^We recommend few changes in the statutes 
of arson. These statntes, however, beca.me somewhat confused 
by the abolition of the death penalty for arson in the first degree. 
Bloreoyer, thej are not framed upon a system which is altogether 
uniform or satisfactory. We have made three degrees of arson 
instead of four. The first is a heinous crime, burning an inhabited 
building in the night time. The second is burning an uninhabited 
building in the night time, or an inhabited building in the day time. 
This is an offense which admits of various degrees of culpabil- 
ity, and as we have drawn these sections, may be punished with more 
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§§ 201-203. 



ARSON. 



[chap. IV, 



TITLE 1. 



Anon in 
first de- 



gree 
defli 



eflned. 



Id. ; in 
(Second 
degree. 



Id.:in 

third 

degree. 



or less severity, according to the circumstances of the particular case. 
The third degree of the crime includes every other unlawful hurning 
of a vessel or building. We propose, as did the commissioners who 
reported the Penal Code in 1865, to punish the unlawful burning of 
personal property and of fences, crops, growing timber, etc., as acts of 
malicious mischief. The crimes properly punishable as arson are com- 
mitted rather with the intent to do wanton injury to life or property, 
than to defraud. The others properly belong to a different class, 
although we have retained the provisiong punishing all burning of 
buildings as acts of arson. 

§ 201. A person who wilfully barns, or sets on fire, in the 
night time, either 

1. A. dwelling-house in which there is, at the time, a human 
being; or 

2. A car, vessel, or any other vehicle, or a structure or build- 
ing other than a dwelltng-house, wherein, to the knowledge of 
the offender, there is, at the time, a human being ; 

Is guilty of arson in the first degree. 

[See 2 R. S., 657, Part 4, ch. 1, tit. 1,.§§ 9 and 10 (3 R. S., 5th ed., 
936 ; 2 Edm., 978), and the preliminary note to this title.] 

§ 202. A person who, either 

1. Commits a burning in the day time, which, if committed 
in the night time, would be arson in the first degree ; or 

2. Wilfully burns, ot sets on fire, in the night time, a dwell- 
ing-house wherein, at the time, there is no human being ; or 

3. Wilfully bums, or sets on fire, in the night time, a build- 
ing not inhabited, but adjoining or within the cftrtilage of an 
inhabited building, in which there is, at the time, a human 
being, so that the inhabited building is endangered, even 
though it is not in fact injured by the burning ; or 

4. Wilfully burns, or sets on fire, in the night time, a car, 
vessel, or any other vehicle, or a structure or building, ordi- 
narily occupied at night by a human being, although no per- 
son is within it at the time, or the presence of any person 
therein is not known to the offender ; 

Is guilty of arson in the second degree. 

[See 2 R. S., 666, Part 4, ch. 1, tit. 3, §§ 1 and 2 (3 R S., 6th ed., 
945 ; 2 Edm., 686) ; L. 1862, ch. 197, § 10 (5 Edm., 150).] 

§ 203. A person who wilfully bums, or sets oh fire, either 
1. A vessel, car, or any other vehicle, or a building, struct- 
ure, or other erection, which is at the time insured against loss 
or damage by fire, with intent to prejudice the insurer thereof ; 
or 
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CHAP. IV.] MALICIOUS MISCHIEF. §§ 204-206. 

2. A vessel, oar, or any other vehicle, or a building, struct- ""^^ *• 
nre, or other erection, under circumstances not amounting to 
arson in the first or second degree ; 

Is guilty of arson in the third degree. 

[See id., §§ 3, 4 and 6.] 

§ 204. Arson is punishable as follows : ^^ 

1. In the first degree, by imprisonment for not lesd than ten p«ii^ii«d. 
years. 

2. In the second degree, by imprisonment for not less than 
seven nor more than fifteen years. 

3. In the third degree, by imprisonment for not more than 
seven years. 

[See id., § 9 ; L. 1862, oh. 197, § 7 (5 Edm., 149); L. 1873, ok 644 
(9 Bdm., 698).] 

§ 205. The words, ^ * night time " , as used in this title, tnclude JiSlf « * 
the period between sunset and sunrise, and every prison- ^^^^^^ 
house or building, which shall have been usually occupied by 
persons lodging therein at night, is a dwelling-house within 
tHe meaning of this title. 

[2 E. S., 657, § 9 ; proposed Penal Code, § 624.] 



TITLE II. 

Malicious mischiefs and other iTijuries to property. 

8bc. 206. Injaiy to railroad track, etc., how panished. 

207. Id.; damaging bailding, etc., by explosion. 

208. Careless use of explosive matter a misdemeanor ; how punished. 

209. Barning certain property, how punished. 

210. Id., as to personal property which is insured. 

211. Injuring, etc., public record, how punished. 

212. Id.; altering, etc., signal or light for yessel, etc 

213. Id.; injaring highway boundary, pier, sea wall, dock, lock, buoy, land- 
• mark, mile board, pipe, main* sewer, machine, telegraph, poisoning 

well, etc. 
214 Malicious injury and destruction of property. 
216. Jurisdiction of special sessions for offences in last section. 

216. Divulging, etc., telegram, a misdemeanor. 

217. Id. ; opening or publishing a sealed letter, etc. 

218. Affixing advertisement to another's land, etc, how punished. • 
819. Id.; presumptive evidence against certain persons. 

220. Poisoning animals ; how panished. 

221. Endangering life by malicidhsly placing explosive near building. 

222. Malicious injury to standing crops, when a misdemeanor. 

223. Wilful injury to works of art, etc., a misdemeanor. 

224 Malicious injury to certain articles in museum, etc., how punished. 

225. Coercing another person a misdemeanor. 

226. Ii^jury to other property^ how punished. 
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§§ 206-209. 



MALICIOUS MISCHIEF, ETC. [chap. it. 



Injury to § 306. A persoii who either 

trac?. !• Displaces, remoyes, injures, or destroys a rail, sleeper, 

puoWhed. switch, bridge, viaduct, culvert, embankment, or any structure^ 

or any part thereof, attached or appertaining to or connected 

with a railroad, whether operated by steam or by horses ; or 

2. Places any obstruction upon the track of such a railroad ; 
or 

3. Wilfully discharges a loaded fire arm, or projects or 
throws a stone, or any other missile, at a railroad train, or at 
a locomotive, car or vehicle standing or moving upon a rail- 
road ; 

Is punishable as follows : 

1. If thereby the safety of any person is endangered, by 
imprisonment for not more than ten years. 

2. In any other case, by imprisonment for not more than 

three ]|ears, or by a fine of not more than two hundred and 

fifty dollars, or by both such fine and imprisonment. 

[L. 1838, ch. 160, § 1; L. 1850, ch. 140, § 42 (3 Edm., 607, 635); 
and L, 1877, ch. 261; consolidated. Proposed Penal Code, § 690.] 
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§ 207. A person who nnlawfuUy and malicionsly, by the 
explosion of gunpowder, or any other explosive substance, 
destroys or damages any building or vessel, is punishable as 
follows : 

1. If thereby the life or safety of any human being is 
endangered, by imprisonment for not more than ten years. 

2. In any other case, by imprisonment for not more than 
five years. 

[See proposed Penal Code, §§ 705 and 706.] 

§ 208. A person, who, by the careless, negligent, or un- 
authorized use or management of gunpowder or any other 
explosive substance, injures or occasions the injury of the 
person or property of another, is punishable by imprisonment 
for not more than two years. 

[New.] 

§ 209. A person who wilfully burns or sets fire to any grain, 

grass, or growing crop, or standing timber, or to any building, 

fixtures or appurtenances to real property of another, under 

circumstances not amounting to arson in any of its degrees, is 

punishable by imprisonment for not more than four years. 

[See 2 R. S., 697, Part 4, ch. 1, tit. 3, 8 8, and part of § 9 (3 R. S., 
5th ed., 946 ; Edm., 687) ; proposed Penal Code, § 703. See, also, the 
preliminary note to title 1, ante.] 
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CHAP. IV.} MALICIOUS MISCHIEF, ETC. §§ 210-213. 

§ 210. A person who wilfully bums or sets on fire, or in j^f " '* 
any manner injures or destroys, or causes to be burned, in- ^r^tj^ 
jured, or destroyed, any personal property of another, is SSiroif j 
punishable by imprisonment for not more than four years, or 
by fine not exceeding five hundred dollars,%)r both. 

[See § 6 of the K. S. ; proposed Penal Code, § 632.] 

§ 211. A person who, wilfully and unlawfully removes, mvr W"rin«» 

tilateSj destroys, conceals, or obliterates a record, map, book, public 

paper, document, or anf other thing, filed or deposited in a JJSghed. 

public office or with any public officer by authority of law, 

is punishable by imprisonment for not more than five years, 

or by a fine of not more than five hundred dollars, or by both 

such fine and imprisonment. 

[Sections 69 and 70 of the B. S. ; consolidated and amended by add- 
ing the words in italics, and by making the provision applicable to 
every person who illegally impairs the usefulness of public records, 
etc. The original provision is (except where the records, etc., are 
"stolen or carried away'') confined to an "officer". Proposed 
Penal Code, §§ 147, 148, and 171 . j 

§ :12. A person who, with intent to bring a vessel, railroad JJ^;^JJ**'" 
engine, or railroad train into danger, either fiS?*for 

1. Unlawfully or wrongfully shows, masks, extinguishes, J®^®** 
alters, or removes a light or any oth^r signal ; or 

3. Exhibits any false light or signal ; 

Is punishable by imprisonment for not more than ten years. 

[New, except that L. 1857, ch. 671, § 10, makes the removal of bea- 
con lights in N. Y. harbor a misdemeanor.] 

§ 213. A person who wilfully or maliciously removes, dis- id. ; in- 
places, injures, or destroys, either hf^hWay 

1. A public highway or bridge, or a private way laid out by pier, sea ' 
authority of law, or a bridge upon such a public or private {^S^'mSrl* 

way; or mlleboardl 

•^ ' telegfrapo, 

2. A pier, boom, or dam, lawfully erected or maintained £Jp eV™**°' 
upon any water within the State ; or Si^^'°^ 

3. A pile, or any other material, fixed in the ground and ^euTetSf 
used for securing any sea-bank or sea-walls, or the bank or 

dMi of any river or other water, or any dock, quay, jetty, or 
lock; or 

3. A buoy or beacon, lawfully placed in any waters within 
J;he State ; or 

5. A tree, rock, post, or any other monument, which has 
been either erected or marked for the purpose of designating 
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§ 214 MALICIOUS MISCHIEF, ETC. foHAP. it. 

a point in the boundary of the State, or of a county, city, 
town, or village, or of a farm, tract, or lot of land, or any mark 
or inscription thereon ; or 

6. A mile-board, nul^-stone, or guide post, erected upon a 
highway, or any itflscription upon the same ; or 

7. A line of telegraph,- or any part thereof, or any appurte- 
nance or apparatus connected with the working of any mag- 
netic or electric telegraph, or the sending or conveyance of 
messages by any such telegraph ; or^ 

8. A pipe or main for conducting gas or water, or any 
works erected for supplying buildings with gas or water, or 
any appurtenance or appendage connected therewith ; or 

9. A sewer or drain, or a pipe or main connected therewith, 
or forming part thereof ; or 

10. Destroys or damages with intent to destroy or render 
useless any engine, machine, tool or implement intended for 
use in trade or husbandry ; or 

11. Poisons any well, spring or reservoir of water; or 
mingles any poisonous substance with any medicine, food, 
water or other beverage ; 

Is punishable by imprisonment for not more than two 
years. 

[2 E. S., 695, Part 4, ch. 1, tit 6, §§ 30-33 (3 E. S., 6th ed., 976; 

2 Edm., 718). See, also, L. 1838, ch. 160, § 1 (3 R S., 5th ed., 970; 

3 Edm., 607) ; L. 1853, ch. 573, § 1 (3 R S.,*5th ed., 981 ; 4 Edm., 
617) ; L. 1870, ch. 491 (7 Edm., 747).] 

iSjJf^?2Sd § 214. A person who wilfully, either 

ti?n of°" 1- C^ts down, destroys or injures any wood or timber stand- 
property. jj^g qj. growing, or which has been. cut down and is lying on 
lands of another, or of the people of the State ; or 

2. Cuts down, girdles or otherwise injures a fruit, shade or 
ornamental tree standing on the lands of another, or of the 
people of the State ; or * 

3. Severs from the freehold of another, or of the people of 
the State, any produce thereof, or any thing attached thereto ; 
or 

4. Digs, takes or carries away without lawful authority or 
consent from any lot of land, in any incorporated city or Tal- 
lage, or from any lands included within the limits of a street 
or avenue laid down on the map of such city or village, or 
otherwise recognized or established, any earth, soil or stone \ 
or 
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CHAP, ivj MALICIOUS MISCHIEF, ETC. § 214. 



5. Enters without the consent of the owner or occupant any 
orchard, fruit garden, vineyard, or ground whereon is culti- 
vated any fruit, with intent to take, injure or destroy any 
thing there growing or grown ; or 

6. Cuts down, destroys, or in any way injures any shrub, 
trpe, or vine being or growing within any such orchard, 
garden, vineyard, or upon any such ground, or any building, 
frame work or erection thereon ; or 

7. Maliciously injures any ice upon any waters from which 
ice is taken as an article of merchandise, with intent to injure 
the owner thereof, or enters or skates upon any pond or body 
of water not navigable^ kept and used for the purpose of tak- 
ing ice therefrom as an article of merchandise, and upon or 
adjoining which a notice has been placed in a conspicuous 
position forbidding such entry, and stating the purpose for 
which said body of water is kept or used, or puts or throws 
upon or into any such pond or body of water any stick, 
stone or other substance to the injury of the ice or water ; or 

8. Unlawfully takes or carries away by nny means the 
oysters or other shell fish of anothei:, le^ly planted upon the 
bed of any river, bay, sound or water ; or removes, pulls up 
or destroys any stake designating or marking out the legally 
planted oyster bed of another ; or 

9. Intrudes, squats, o^ placee any hovel, shanty or building 
upon, or within the limits of any lot, or piece of land within 
any incorporated city or village, without the consent of the 
owner, or within the boundary of any street or avenue within 
any such city or village ; 

10. Kills, wounds, or traps any bird, deer, squirrel, rabbit 
or other animal kept therein, within the limits of any ceme- 
tery or ' public burying ground, or of any public park or 
pleasure ground, or removes the young of any such animal 
or the eggs of any such bird, ftom any cemetery, park or 
pleasure ground, or exposes for sale, or knowingly buys or 
sells any bird or animal so killed or taken ; or 

11. Drives or leads, or causes to be led or driven along any 
^Toad or highway any wild animal, unless a person*of full age 

precedes such animal at least a half a mile, to give warning of 
its approach ; 

Is guilty of a misdemeanor, punishable by imprisonment 
norexceeding six months, or a fine not exceeding two hun- 
dred and fifty dollars, or both. 

67 
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§§ 215-2ia MALICIOUS MISCHIEF, ETC. [chap, iv, 

™" *• [L. 1851, ch. 182 ; L. 1868, ch. 645 ; L. 1869, ch. 749^; L. 1868, ch, 
229; L. 1860, ch. 753 ; L. 1875, ch. 97 and 24:6; L. 1853, ch. 629; 
L. 1862, ch. 112.] 

J«|rtedio- § 216. Any court of special sessions having jurisdiction of 

•pjjg^ the place where any of the offences specified in the preceding 

pffencM In ^^^^^^^ ^14, is Committed, has jurisdiction to hear, try and 

ti^****" determine a complaint for such offence, and to impose the 

punishment prescribed and allowed upon conviction of the 

offender; unless such offender is entitled to demand, and 

does seasonably demand a trial elsewhere, giving bail accord- 

ing to law. 

Jt^TSfJ!' §216. A person who, either 

mfsSei 1. Wrongfully obtains, or attempts to obtain, any knowL 

meanor. edgeof a telegraphic message or dispatch, by connivance with 
a clerk, operator, messenger, or any other employee of a 
telegraph company ; or • 

3. Being such a clerk, operator, messenger or other em- 
ployee, wilfully divulges the contents of a telegraphic message 
or dispatch intrusted to him for transmission or delivery, or 
the nature thereof, or wilfully refuses or neglects duly to 
transmit or deliver the same ; « 

Is guilty of a misdemeanor and is punishable by a fine of 
not more than one thousand dollars, or by imprisonment for 
not more than six months, or by both such fine and imprison- 
ment. 

[L. 1850, ch. 340, § 1, as amended by L. 1867, ch. 871 (7 Edm., 
197).] 

Id. ; § 217. A person who wilfully and without authority, either 

prpubnsh- 1. Opens and reads, or causes to be opened or read, a sealed 
letter^ ^to. letter or telegram ; or 

2. Publishes the whole or any portion of such a letter or 
telegram, knowing it to have been opened or read without 
authority ; 
Is guilty of a misdemeanor. 

[2 R. S., 6^5, Part 4, ch. 1, tit. 4, §§ 27 and 28 (3 R. S., 6th ed., 976 ; 
2 Edm., 717).] 

AfflxJnff § 218. A person who places upon or affixes to or causes 
m/nrto*" or procures to be placed upon or affixed to real property iiot 
fandl^etoM his owu, or a rock, tree or wall, fence, or any other struct- 
puQiBhed. ure thereupon, or who causes or procures to be placed upon 
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CHAP. IV.] MALICIOUS MISCHIEF, ETC. §§ 219-223. 

or affixed to such property, rock, tree, wall, fence, or other ^^^^^ ^' 
structure, any words, letters, characters, or device, as a notice, 
advertisement, designation of, or reference to, any article, 
business, exhibition, profession, matter or event, is punish- 
able by imprisonment for not more than six months, or by a 
fine of not more than two hundred and fifty dollars, or by 
both such fine and imprisonment. 
[L. 1877, ch. 451, § 1.] 

§ 219. The placihg or affixing any words, device, notice, or w. ; pre- 
other advertisement of any article, business, or other matter, IvSenoe 
or thing, to or upon any property or place specified in the last certain 
section, is presumptive evidence that the prof)rietor, vendor, 
or exhibitor thereof caused or procured the same to be so 
placed or affixed. 

[li, § 4.] 

§ 220. A person who wilfully or maliciously administers poi- poisoning 
son to an animal, the property of another, or exposes any SS ™ 
poisonous substance with intent that the same may be taken ^ 
by such an a'himal, is punishable by imprisonment in a State 
prison for not more than three years, or in a county jail for 
not more than one year, or by a fine of not more than two 
hundred and fifty dollars, or by both such fine and imprison- 
ment. 

[2 R. S., 789, Part 4, ch. 1, tit 5, § 16 (3 R. S., 5th ed., 968; 2 
Edm., 711).] 

§ 221. A person who places in, upon, under, against, or near Bndai^ 
to, any building, car, vessel or structure, gunpowder or any fi??bv 
other explosive substance, with intent to destroy, throw down, i?pi2cm« 
or injure the whole or any part thereof, under such circum- SeSi°**^^ 
stances, that, if the intent was accomplished, human life or " ^' 
safety would be endangered thereby, although no damage is 
done, is guilty of a felony. 

[Id., § 706.] 

§ 222. A person who maliciously injures or destroys any Malicious 
standing crops, grain, cultivated fruits, or vegetables, the prop- LtiSS^ 
erty of another, in any case for which a punishment is not w?ena 
otherwise prescribed by this or by some other act, is guilty of Sl^w. 
a misdemeanor. 

[Id.. § 708.] 

§ 223. A person who not being the owner thereof, and with- ^^^^j 
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§§ 224-236. 



MALICIOUS MISCHIEF, ETC. [chap. iv. 



TITLB2. 

firorka of 
artt etc., 
a misde- 
meanor. 



out lawful authority, wilfully injures, disfigures, removes, or 
destroys a gravestone, monument, work of art, or useful or 
ornamental improvement, or any shadetree or ornamental 
plant, whether situated upon private ground or upon -a street, 
road or sidewalk, cemetery, or public park or place, is guilty 
of a misdemeanor. 

[See, L. 1853, eh. 673 ; L. 1860, eh. 98, § 3.] 



Maiicfous ^ ^^* ^ Person who maliciously cuts, tears, defaces, dis- 
to^oeitain ^g^^^s, soils, obliterates, breaks, or destroys, a book, map, 
museum ° ^^^^^7 picture, eugraviug, statue, coin, model, apparatus, 



puniihed. Specimen, or c^er work of literature or art, or object of curi- 
osity, deposited in a public library, gallery, museum, collec- 
tion, fair, or exhibition, is punishable by imprisonment in a 
State prison for not more than three years, or in a county jail 
for not more*than one year, or by a fine of not more than five 
hundred dollars, or by both such fine and imprisonment 
[Proposed Penal Code, § 721.] 



Coercing 
another a 
misde- 
meanor. 



§ 225. A person, who i^^ith a view to compel another person 
to do or to abstain from doing an act which such other person 
has a legal right to do or to abstain from doing, wrongfully 
and unlawfully, jeither, ' 

1. Uses violence or infifcts injury upon such other person 
or his family, or any member thereof, or his property, or threat- 
ens such violence or injury ; or 

2. Deprives any such person of any tool, implement, or 
clothing, or hinders him in the use thereof; or 

3. Uses or attempts the intimidation of such person in any 
manner ; 

Is guilty of a misdemeanor. 



Injury to § 226. A persou who unlawfully and wilfully destroys or 
gr«^erty, injures any real or personal property of another, in a case 
punished, where the punishment thereof is not specially prescribed by 
statute, is punishable as follows : 

1. If the value of the property destroyed, or if the diminu- 
tion in the value of the property by the injury is more than 
twenty-five dollars, by imprisonment for not more than four 
years. 

2. In any other case, by imprisonment for not more than 
six months, or by a fine of not more than two hundred and 
fifty dollars, or by both such fine and imprisonment 
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CHAP. IV.] BUBGLARY. ' § 227. 



3S 



TiiUBa. 



TITLE m. 

Burglary. ' 

• 

Hbc. 227. Barglary in first degree defined. 

228. Id. ; in second degree. ^ 

229. Id.; in third degree. 

230. " Break", as used in this title, defined. 

231. Id.; " enter". 

282. '* Dwelling-house "defined. 

233. DweUing-houses, etc., when deemed separate. 

234. " Building " defined. « 

235. Id.; unlawfully entering building. 

236. Burglar punishable separately for crime in building. , 

237. Burglarj, how punished. ^ 

Pbblimikary Note. — ^We recommend some material changes in 
the statute of burglary, in order to classify properly the offences which 
are included under that name, and to provide a severer punishment 
for offences containing elements of aggravation which clearly indicate 
a greater degree of guilt, and which involve greater danger to life as 
well as property. At present, there is no distinction in grade of guilt, 
as established by law, between the man, who, after night-fall, raises the 
latch of ^ dwelling-house and steals a hat from the hall, and the men, 
who, in an organized company, surround a dwelling-house, gag and 
bind its occupants, and strip it of all its contents. 

The two elements of aggravation, which we have thought proper to 
recognize, are 

1. The arming himself by an offender commiting the crime, with a 
dangerous weapon ; 

2. The association of two or more persons in the perpetration of the 
crime. 

The existence of either of these elements indicates a degree of pre- 
paration and deliberation which demands severer punishment, and 
each- of them involves a greater probability of injucy to the persons of 
any one who may come in the way of the criminals. 

§ 327. A person who, with intent to commit some crime Burypiary 
therein, breaks and enters, in the night time, the dwelling- deenM ' 
honse of another, in which there is at the time a human being, ^® ®*^* 
either 

1. Being armed with a dangerous weapon ; or 

2. Arming himself therein with such a weapon ; or 

3. Being assisted by a confederate actually present ; or 

4. Who assaults any person while engaged in the night time 
in effecting such entrance, or in committing any crime in such 
a building, or in escaping therefrom ; 

Is guilty of burglary in the first degree. 
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TITL1B3. 



Id.; Id 

second 

degree. 



Id.; in 

third 

degree. 



BUBGLARY. [chap. nr. 

[2 R. S., 668, Part 4, ch. 1, tit. 3, § 10 (3 R. S., 6th ed., 947 ; 2 
Edin., 688).] 

§ 228. A person who, with intent to commit some crime 
therein, breaks and enters the dwelling-house of another, in 
which there is a human being, under circumstances not 
amounting to burglary in the first degree, is guilty of bur- 
glary in the second degree. • 

[See id., §p 11, 12, 13, 14 and 15. We propose to make the offence 
of breaking mto an inhabited bnilding, burglary in two degrees. The 
first will include such burglaries as put human life in danger and are 
committed by men ready to take it, if necessary, for the successful 
perpetration of their crime. These are burglaries committed at night 
by thieves who go armed or nse valence, or who have confederates. 
For these offences, hardly any imprisonment is too long or severe. 
There are other cases of breaking into dwellings, where all the le^al 
requisites of thd^crime are present, and yet where the life of the in- 
mates of the dwelling is not threatened or endangered. This class of 
offences we place in a second degree.] 

§ 229. A person who, either 

1. With intent to commit a crime therein, breaks and enters 
a building, or a room, or any part of a building ; or 

2. Being in any building, commits a crime therein and 
breaks out of the same ; 

Is guilty of burglary in the third degree. 

[See note to last section ; §§ 17 and 18 of the R. S. This section 
includes breaking into uninhabited buildings, and breaking out of 
buildings.] 

"Break" §230. The word "break", as used in this title, means and 

as used In <^ ' ' 

deltoid^ includes 

1. Breaking any part, internal or external, of a building ; or 

2. Opening, for the purpose of entering therein, by any 
means whatever, any outer door of a building, or of any 
apartment or set of apartments therein separately used or oc- 
cupied, or any window, shutter, scuttle, or other thing used 
for covering or closing an opening thereto or therein, or which 
gives passage from one part thereof to another ; or 

3. Obtaining an entrance into such a building or apartment, 
by any threat or artifice used for that purpose, or by collusion 
with any person therein ; or 

4. Entering such a building or apartment by or through any 
pipe, chimney, or other opening, or by excavating, digging, 
or breaking through or under the building, or the walls or 
foundation thereof. 



• 



72 



CHAP. IV.] BUEGLABT. 231-237. 

TITLE 3. 

[New in form ; but inclading ttie substance of provisions now found 
in several sections of the statutes. See 2 B. S.> 668, 669, §§ 10, 13, 
14, 15-20.] 

§231. The word "enter'', as used in this title, means and?^enter". 
includes the entrance of the oflfender into such building or 
apartment, or the insertion therein of any part of his body, or 
of any instrument or weapon held in his hand, and used, or 
intended to be used, to threaten or intimidate the inmates, or 
to detach or remove property. 

[New; subject to the same remark as the last.] 

§ 232. A building, any part of which is usually occupied by In^^®"" 
a person lodging therein at night, is, for the purposes of this dXed. 
, title, deemed a dwelling-house. 

[Section 16 of the R S.] 

§ 233. If a building is so constructed as to consist' of two or ^•J^" 
more parts, intended to be occupied by different tenants usu- deem^i*'^ 
ally lodging therein at night, each part is deemed the separate »«parftt«- 
dwelling-house of a tenant occupying the same. If a building 
is so constructed as to consist of two or more parts occupied 
by diflferent tenants separately for any purpose, each part or 
apartment is considered a separate building within the mean- 
ing of this title. 

§ 234. The term *' building", as used in this title, includes ;;|'?."d- 
a railway car, vessel, booth, tent, shop, or other erection or Reined, 
inclosure. , 

[See 2 R. S., 669, § 17.] 

§ 235. A person who, under circumstances or in a manner id.;un- 
not amounting to a burglary, enters any building, or any part entertii 
thereof, with intent to commit a felony or a larceny, or any ^' 
malicious niischief, is guilty of a misdemeanor. 

[The same.] 

§ 236. A ])erson who, having entered a building under such Bmiar 
circumstances as to constitute burglary in any degree, com- Sbie aeoa- 
mits any crime therein, is punishable therefor, as well as for oHme in'^ 
the burglary ; and may be prosecuted for each crime, sepa- ^' 
rately, or in different counts of the same indictment. 

§ 237. Burglary is punishable by imprisonment in a State Burglary, 
prison, as follows: pu^ed. 
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§§ 238-339. BOBBEBY. [chap.iy/ 



nxLii. 



1. Boigl^iy in the first d^ree, for not leas than ten 
years. 

2. Burglary in the second degree, for not more than ten 
nor less than five years. 

3. Burglary in the third d^ree, for not more than five years, 
nor less thaif one year. 

[See 2 B* &, 669, Part 4, ciu 1, tit 3, § 21 (2 Sdm., 689).] 



TITLE IV. 

Robbery and extortion by threais. 

ABTICLB 1. Bobbery. 
^ 2. Criminal threats. 

AJRTICIiE FIRST. 

BOBBBBT. 

Sbo. 286. ''Bobbery" defined. 

239. Id.; includes compulsion to execute, etc, instrument. 

240. Bobbery in the first degree, defined. ^ 

241. Id.; in second degree. 

242. Id.; in third degree. 

243. Bobbery in first degree, how punished. 

244. Id.; in second degree. 
246. Id.; in third degree. 

"Rob- § 238. Robbery is an unlawful taking of personal property, 

dsiined from the person or in the presence of another, against his 
will, by means of force, or violence, or fear of injury, immediate 
or future, to his person or property, or the person or prop- 
erty of a relative or member of his family, or of any one in 
his company at the time of the robbery. 

[Based on 2 JR. S., 677, Part 4, eh. 1, tit. 3, parts of 6§ 65 and 56 ; 
and see Steph. Crim. Dig., 250. The. intention, as will be observed, is 
to make the forcible taking of the property of A., in the presence of 
18., robbery. This should obviously be so, and yet it is not so, under the 
present law. If a man's property is taken by force or threats from his 
own possession, this is robbery under the present statute. But if his 
wife or children are compelled bv like force or threats to surrender the 
property of the husband or father in his absence, the act is not rob- 
bery. This section has been drawn with the view of curing this 
defect.] 

« 

Id. ; In- § 239. The compelling or inducing another, by such force or 
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CHAP. 17.] BOfiBEBT. §1 240-244. 

ART 1 

fear, to make, subscribe, seal, execute, alter, or destroy any compui-' 
valuable security, or instrument or writing, affecting or exrou^, 
intended to affect property, is an unlawful taking of personal Jtrume'nt. 
property from the person, within the last preceding sectiqn- 

[New. See Sfceph, Orinx, Dig., p. 252; and proposed Penal Code, 
§ 617.] 

§ 240. Such unlawful taking or compulsion, when accom- ^JJ^'^t 
plished by force or fear, in a case specified in the foregoing ^2^®\ 
sections of this article, is robbery in the first degree, when 
committed by a person, either 

1. Being armed with a dangerous weapon; or 

2. Being aided by an accomplice actually present; or 

3. When the offender inflicts grievous bodily harm or injury 
upon the person from whose possession, or in whose presence, 
the property is taken, or his or her wife, husband, servant, 
child, or any inmate of his famUy, or any* person in his com- 
pany at the time, in order to accomplish the robbery, or to 
escape after having accomplished the same. 

[New ; but see 2 R. S., 677, Part 4, ch. 1, tit 3, § 55 (3 R. S., 5th 
ed., 956; 2 Edm., 697).] 

§ ^41. Such unlawful taking or compulsion, when accom- la.; in 
plished by force or fear, in a cas^ specified in the foregoing degree, 
sections of this article, but not under circumstances amount- 
ing to robbery in the first degree, is robbery in the second 
degree, when accomplished either 

1. By the use of violence; or 

2. By putting the person robbed in fear of immediate injury 
to his person. 

[The same; see § 56 of the B. S.] 

§ 242. A person who robs another, under circumstances not w.; in 
amounting to robbery in the first or second degree, is guilty of degree. ' 
robbery in the third degree. 

[New.] 

§ 243. Robbery in the first degree is punishable by impris- Robbery 
onment for not less than ten nor more than twenty years. degree, 

[Part of § 57 of the fi. S. The words in italics are new.] puniahed. 

§ 244. Robbery in the second degree is punishable by im- m.; in 
prisonment for not less than five nor more i^n fifteen years. SSSree." 
[Id., with the addition of the words in italics.] 
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245-249, 



EXTORTION BY THEEATS. 



[chap. nr. 



Id. Mn^ * § 245. Robbery in the third degree is punishable by im- 
^vree. prisonment for not more than ten years. . 
[New.] 



ABTICIiE SECOND. 

Gbdcinal Thbeats. 

Sbc. d46. Blackmail, how panished. 
' 247. Written threat of injary a misdemeanor ; how punished. 

248. Verbal threat, with intent to extort, a misdemeanor. 

249. Unlawful threat may refer to act of third person. 

Black- § 246. A person who, knowing the contents thereof, and 

puniihedl with intent, by means thereof, to extort or gain any money 
or other property, or to do, abet, or procure any illegal or 
wrongful act sends, delivers, or in any manner causes to 
be forwarded or received, or makes and parts with for the 
purpose that there may be sent or delivered, any letter or 
writing, threatening, either 

1. To accuse any person of a crime ; or 

2. To do any injury to any person or to any property ; or 

3. To publish or connive at publishing any libel ; or 

4. To expose or impute to any person any deformity or 
disgrace ; 

Is punishable by imprisonment for not more than five years. 

[See 2 R. S., 678, Part 4, ch. 1, tit. 3, § 58 (3 R. &, 5th ed., 957 ; 
2 Edm., 6^8) ; L. 1878, ch. 288.] 



Written 
threat of 
injury a 
misde- 
meanor; 
how 
punished. 



Verbal 
threat, 
with In- 
tent to 
extort, a 
misde- 
meanor. 



§ 247. A person who, knowing the contents thereof, sends, 
delivers, or in any manner causes to be sent or received, any 
letter or other writing, threatening to do any unlawful injury 
to the person or property of another, is guilty of a misde- 
meanor. 

§ 248. A person who, under circumstances not amounting 
to robbery, or an attempt at robbery, with intent to extort or 
gain any money or other property, verbally makes such a 
threat as would be criminal under either of the foregoing 
sections of this article, if made or communicated in writing, 
is guilty of a misdemeanor. 



TTnlaw^l 
threat 



§ 249. It is immaterial whether a threat, made as specified in 
t^l^lf t^is article, be of things to be done or abstained from by the 
offender, or by any other person. 
[New.] 
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. OHAP.iv.] LAEOENT. §850. 

TITUES. 

TITLE V. 

» 

Larceny^ including embezzlement^ obtaining property Jyy 
false pretences^ and felonious breach of trust. 

8bo. 250. Larceny defined. 

251. Obtaining money or property by fraudulent draft, eta 

252. Id. ; grand larceny in first degree. 
253 Id. ; in second deg^e. 

254. Id. ; petit larceny . 

255. Grand larceny in first degree, liow punished. 

256. Id. ; in second degree . 

257. Petit larceny is a misdemeanor. 

258. Completed unissued instruments are property. 

259. Severance of fixture, etc., is larceny. 

260. Keeping wrecked goods, a misdemeanor. 

261. Bringing stolen goods into State is larceny. 
2X3. Conversion by trustee is larceny ; how punished. 
268. Id.; disposition of fine. 

264. Id.; remission of' fine. 

265. Verbal false pretence not larceny. 

266. Value of evidence of debt ; how ascertained. 

267. Id. ; passenger ticket. 

268. Id. ; of other articles. 

Pbblimtnaby Note. — It will be seen that it is proposed to abolish 
the distiaction between larceny, embezzlement, and obtaining property 
by false pretences, by including them all under the head of larceny. 
The distinction is a wholly artificial one> which has grown up 
through the necessity of providing for the punishment of crimes 
which are of the same nature as larceny, but not included under 
its original definition at the common law. When the only things 
that could be stolen were such as could be carried away by the hand, 
it was held that there must be a trespass to constitute larceny, and 
the essence of the crime was the interference with an actual and 
lawful possession by the true owner, and not the appropriation by the 
thief. The crimes of embezzlement and obtaining money by false 
pretences have been created or defined by statute, in order to punish 
acts which are really thefts, but do not involve a trespass, or a taking 
. from the possession of the owner, and to reach a class of crimes which, 
in the complexity of lyiodem society, are more frequent and more 
dan^rous than simple stealing. There seems to be no reason for pre- 
serving the distinction between these offences. On the other hand, 
there is great propriety, and it is believed there will be great advantage, 
in calling every criminal appropriation of property larceny, and pun- 
ishing it as such. It is believed that the abolition of a useless and 
technical distinction will . stamp a class of frauds and crimes, now 
known by a milder appellation, with their proper name, and will tend 
to simplify pleadings and practice, and* otherwise, to promote the^ue 
administration of justice. Much of the time of the courts, and much 
learning and research have been wasted in attempting to determine 
whether a man who had feloniously obtained the property of another, 
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XITIJB6. 



was guilty of /alse pretences^ or larceny, or embezzlement, when it was 
of no possible consequence what was the name of his offence, so long 
as he received his appropriate punishment, which would be the same 
in either case. In many cases, these divisions and definitions have 
been the occasion of the entire escape of offenders. By including 
under larceny the offences now known as embezzlement and obtaining 
property by false pretences, and also such misappropriations of prop- 
erty by trustees, etc., as recent le^slation has sought to make crimi- 
nal, justice will reach, with certamty and severity, all these classes of 
offenders against property rights. The distinction between grand and 
petit larceny is recognized in the Constitntion, and must be retained. 
But there are evidently degrees or differences in the heinousness of the 
offences which come within the definition of ^rand larceny. The pres- 
ent statutes recognize such degrees in applying punishment. See L. 
1862, ch. 374. The person who, after careful preparation and watch- 
ing, contrives to steal from a bank, or from an individual, large sums 
of money or securities, ought to be snbject to a greater pnnishment 
than can be infiicted upon the person, who, upon a sudden temptation, 
appropriates a garment worth twenty-five dollars. There are also obvi- 
ously elements besides value (wnich furnishes the only distinction be- 
tween grand and petit larceny) which go to make the degree of ftimi- 
nality, as well as of danger, in the varions cases of larceny. In the 
proposed amendments these are marked by degrees of crime as well as 
pumshment. 

• 

Larceny § 250. A person who, with the intent to deprive or defraud 
defined.' ^j^^ ^.^.^^ owner of his property, or of the use and benefit 

thereof, or to appropriate the same to the use of the taker, or 
of any other person, either 

1. Takes from the possession of the true owner, or of any 
other person ; or obtains from such possession by color or aid 
of fraudulent or false representation or pretence, or of any 
false token or writing ; or secretes, withholds, converts, or ap- 
propriates to his own use, or that of any person other than the 
true owner, any money, personal property, thing in action, evi- 
dence of debt or contract, or article of value of any nature; or 

2. Having in his possession, custody, or control^ as a bailee, 
servant, attorney, agent, clerk, trustee, or oflicer of any per- 
son, association, or corporation, or as a public oflicer, or as a 
person authorized by agreement, or by competent authority, 
to hold or take such possession, custody, or control, any 
money, property, evidence of debt, article of value, or thing in 
action or possession, appropriates the same to his own use, 
or that of any person other than the true owner or person 
entitled to the benefit thereof; 

Steals such property, and is guilty of larceny. 

[This section includes provisions contained in 2 E. S., Part 4, ch. 
1, art. 6 (2 Edm., page 698), §§ 59-62 (L. 1865, ch. 729 ; 6 Edm., 582), 
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(L. 1867, ch. 955 ; 7 Edm., 21 6), XL. 1870, ch. 80, part of § 267 ; 7 Edm., ™^ '^ 
651), (§§ 50 and 53, R. S., Parr4, ch. 1 ; 2 Edm., 696), (L. 1851, ch. 
151), (L. 1851, ch. 122, § 9; L. 1856, ch. 179), (L. 1853, ch. 138), L. 
1856, ch. 179), (L. 1874, ch. 207), L. 1875, oh. 605.] 

§261.^ person who wilfully, with intent to defraud, by obtaiiiiii« 
color or aid of a check or draft, or order for the payment of property' 
money or the delivery of property, when such person knows lent'^lraft^ 
that the drawer or maker thereof is not entitled to draw'on the ^ '* 
drawee for the sum specified therein, or to order the payment 
of the amount, or delivery of the property, although no ex- 
press representation is made in reference thereto, obtains from 
another any money or property, is guilty of stealing the 
same ^d punishable accordingly. 

[2 R S., 677, § 53 ; Penal Code, § 623.] 

§ 252. A person is guilty of grand larceny in th^ first de- id. ; 
gree, who steals, or unlawfully obtains or appropriates, in any ceSylil*^ 
manner specified in this title, either gwl*^^ 

1. Property of any value, by taking the same from the per- 
son of another in the night time ; or 

2. Property of the value of more than twenty-five dollars, 
by taking the same in the night time from any dwelling-house, 
vessel, or railroad car ; or 

3. Property of the value of more than five hundred dollars, 
in any manner whatever. 

[See 2 R. S., 679, Part 4, ch. 1, tit. 3, §8 63-65 (3 E. S., 5th ed., 
958 ; 2 Edm., 699) ; L. 1862, ch. 374.] 

§ 263. A person is guilty of grand larceny in the second de- w. ; in 
gree who^ under circumstances not amounting to grand lar- degree, 
ceny in the first degree, in any manner specified in this 
title, steals or unlawfully obtains or appropriates, either 

1. Property of the value of more than twenty-five dollars, 
but not exceeding five hundred dollars, in any manner what- 
ever; ot 

2. Property of any value, by taking the same from the per- 
son of another ; or * 

3. A record of a court or officer, or a paper writing, instru- 
ment or record kept filed or deposited according to law, with 
or in keeping of any public office or officer. 

[2 K. S., 679, § 69.] 

§ 254. Every other larceny is petit larceny. . m. ,- petit 

[Id,, tit. 6, § 1.] ^^""^^ 
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Grand*** § 265. Grand larceny in the fiyt degree is punishable by 
iKt^de-*" imprisonment for not less than five nor more than ten years. 
luuishSd. [See tifc. 3 of the E. 8., §§ 64 and 65.] 



Id. ; 

In second 

degree. 



§ 256. Grand larceny in the second degree is punis]|able by 
imprisonment for not less than two nor more than five years. 
[Idi, § 63.] * 
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§ 267. Petit larceny is a misdemeanor, and is punishable as 
such. 

[See § 1 of tit. 6 of the R. S.] 

§ 258. All th^ provisions of this title apply where the prop- 
erty taken is an instrument for the payment of moneyfan evi- 
dence of debt, a public security, or a passage ticket, completed 
and ready to be issued or delivered, although the same has 
never been issued or delivered by the makers thereof to any 
person as a purchaser or owner. 

[See "Laws of 1855, ch. 499, § 3 (3 Edm., 649).] 

§ 259. All the provisions of this title apply where the thing 
taken i3 any fixture or part of the realty, or any growing tree, 
plant, or produce, and is severed at the time of the taking, in 
the same manner as if the thing had been severed by another . 
person at a previous time. 

[2 E. S., 680, Part 4, ch. 1, tit 3, § 68 (3 B. S., 5th ed., 959 ; 2 
Edm., 700).] 

§ 260. A person who takes away goods or any other prop- 
erty not his own from a stranded vessel, or any goods or other 
property cagt by the sea upon the land, or found in a bay or 
creek, or who knowingly becomes possessed of any such goods 
or other property, and does hot deliver the same, within forty- 
eight hours thereafter, to the sheriff or one of the coroners or 
wreck masters of the county where the same was found, is 
guilty of a misdemeanor. 

j;i R. S., 694, Part 1, ch. 20, tit. 12, § 25 (2 E. S., 5th ed., 964 ; 1 
Edm., 647).] 



Bringing 
stolen 



§ 261. A person who having, at any place without the State, 
iSEte^is'^*^ stolen the property of another, or received such property, know- 
laroeny. j^g [^ jq hhve bceu stoleu, brfugs the same into the State, may 
t be convicted and punished in the same manner as if such lar- 
ceny or receiving had been committed within the State ; com- 
plaint may be made and the indictment found and tried, and 
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the oJBfence may be charged to have been committed, in 
any county into or through which the stolen property is 

brought. 

£2 R. S., 698, Part 4, ch. 1, tit, 7, § 4 (3 R S,, 6th ed., 984; 2 
Edm., 721).] 

§ 262. A person acting as executor, administrator, commit- ^^^^ 
tee, guardian, receiver, collector or trustee of any description, i™JS^ I" 
appointed by a deed, will, or any other instrument, or by an p^Sshed. 
order or judgment of a court or officer, who takes, secretes, 
withholds, converts, or otherwise appropriates to his own use, 
or that of any person other than the true owner, or person en- 
titled thereto, any money, goods, thing in action, security, evi- 
dence of debt or of property, or other valuable thing, or any 
proceeds thereof, in his possession or custody by virtue of his 
office, employment, or appointment, steals the same, and is 
guilty of larceny ; .and upon conviction, in addition to the 
punishment in this title prescribed for such larceny, may be 
adjudged and sentenced to pay a fine, not exceeding tl^e 
amount or value of the property so misappropriated or stolen, 
with interest thereon from the time of the misappropriation, 
withholding, or concealment, and twenty per centum there- 
upon, in addition, and to be imprisoned for not more than 
five years in addition to the term of his sentence for larceny, 
according to this title, unless the fine is sooner paid. 

[See note to § 253, post.] 

§ 263. So much of the fine imposed as prescribed in the last id. : dis- 
section as does not exceed the amount or value of the property of uno. 
taken, appropriated, or stolen, with interest thereupon from 
the time of the commission of the oflfence, and a reasonable 
sum to defray the expense of collecting the same, to be fixed 
by the Supreme Court, must, when received or collected, be 
paid to the County treasurer of the County where the con- 
viction was had, for the benefit of the person injured or 
defrauded, or whose property the offender took, misappro- 
priated, or concealed, or his representative or assignee ; and 
must be paid over to him by the County treasurer, upon the 
order of the Supreme Court, made after notice to the Dis- 
trict-attorney of the County. 

[The same.] « 

§ 264. In case of the payment of the amount or the value of id.;re- 
the property stolen or taken, with interest, by the person Sief*^'* ^' 
[11] 81 . 
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convicted, or of the collection of the same by civil action, the 
coart may, in its discretion, upon application by such person, 
and such notice to other persons interested, and to the District- 
attorney of the County, as the court may direct, remit the 
fine imposed, except the additional allowance for expenses. 

f These three sections embody the proyisions of the act to punish 
aultin^ trustees^ etc., L. 1877, ch. 208^ modified so as to make the 
line which may be imposed upon a dishonest trustee at once an addi- 
tional punishment upon such an offender, and a remedy which may 
avail the persons wronged to compel restitution of the stolen prop- 
erty, and not, as the present statute leaves it, nierely a means of 
purchasing immunity for a crime, by composition with the person 
injured.] 

§ 265. A purchase of property by means of any false pre- 
tence is not criminal where the false pretence relates tb the 
purchaser' s means or ability to pay, unless the pretence is 
made in writing and signed by the party to be charged. 

[Mass. Stat, Revision, 1860, ch. 161, § 54.] 

^ 266. If the thing stolen consists of a written instrument, 

being an evidence of debt, other than a public or corporate 

certificate, scrip, bond, or security having a market value, or 

being the transfer of or evidence of title to any property, or 

of the creating, releasing, or discharging, any demand, right, 

or obligation, the amount of money due thereupon or secured 

to be paid thereby, and remaining unsatisfied, or which, in any 

contingency, might be collected thereupon or thereby, or the 

value of the property transferred or affected, or the title to 

which is shown thereby, or the sum which might be recovered 

for the want thereof, as the case may be, is deemed the value of 

the thing stolen. 

[The foregoing section consolidates several provisions. L. 1855, 
ch. 499, § 1 ; 2 R S., 679, Part 4, ch. 1, tit 3, § 66, See pro- 
posed Penal Code^ § 593.] 

§ 267. If the thing stolen is a ticket, paper or other writing, 
entitling or purporting to entitle the holder or proprietor there- 
of to a passage upon a Vailroad car, vessel, or other public 
conveyance, the price at which a ticket, entitling a person to a 
like passage, is usually sold, is deemed the value thereof. 

[See §§ 1 and 2 of the act referred to in the note to the preceding 
section, and also proposed Penal Oode, § 594.] 

§ 268. In every case not regulated by statutes, the market 

value of the thing stolen is deemed its value. 

[2 R. S., 679, Part 4, ch. 1, tit 3, §§ 66 and 67 (3 E. S., 6th ed., 
958 ; 2 Edm., 699).] 
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xnuet,}. 

TITLE VI. 

Beceimng stolen property. 

Sec. 369. Knowingly receiving, etc., property stolen, etc., how panislied. 
270. Avennent and proof under last section. • 

§ 269, A person, who buys or receives any stolen property, Knowingly 



or any property which has been wrongfully appropriated in etc 
such a manner as to constitute larceny according to the last I^J^gj,^ 
title, knowing the same to have been stolen or so dealt with, punWed. 
or who corruptly, for any money, property, reward, or prom- 
ise or agreement for the same, conceals, withholds, or aids in 
concealing or withholding, any property, knowing the same 
to have been stolen, or appropriated wrongfully in such a 
manner as to constitute larceny under the provisions of the 
last title, if such misappropriation were committed within the 
State, whether such property has been so stolen or misappro- 
priated within or without the State, is guilty of criminal receiv- 
ing, and is punishable by imprisonment in a State prison for 
not more than five years, or in a county jail for not more than 
six months, or by a fine of not more than two hundred and 
fifty dollars, or by both such fine and imprisonment. 

[2 R. S. 680, Part 4, ch. 1, tit, 3, § 71 (3 R. S., 5th ed., 959 ; 2 
Edra., 700).] 

§270. It is not necessary to aver, in an indictment for an Averment 
oflTence specified in the last section,; not to prove upon the SSdw^Mt 
tria^ thereof^ that the principal who stole the property has 
been convicted, or is amenab^ to justice. 

[Id., §73.] i\ 



TITLE VII. 

Forgery. 

Sue. 271. Forgery in first degree defined. 

272. Id. ; false certificate to certain instruments. 

278. Id. ; in second degree. 

274. Qualification of last section. 

275. Other cases of forgery in second degree. 

276. 277, 378. Forgery in third degree. 

279. Falsely indicating person as corporate officer.' 

280. Terms, "forge", and "forging", generally defined. 
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Bbc 281. Uttering, etc., forged instraments, etc, is forgery. 

283. Uttering writing signed with wrong-doer's name, when forgery. 
288. Officer of corporation, fraudulently selling, issuing, etc., shares of 

capital stock, etc 
284 Forgery in first degree, how punished. 
285. Id. ; in second degree. 
288. Id. ; in third degree. 

Pbelimikaby Note. — We have not intended to make any serions 
changes in the provisions of the statutes relating to forgery, or to 
alter their general scheme. We have only aimed to arrange in 
methodical order the existing statutes. In so doing, however, some 
changes in the degrees of the offence have been recommended, as 
being in pursuance of the principles upon which the statute was 
originally framed by the revisers of 1830, and of the real distinctions 
between different offences of this class. The false making of a certi- 
ficate of acknowledgment by an officer should, for instance, be punished 
as severely as the counterfeiting such a certificate by a stranger. The 
forgery of corporate securities should be panished in the same man- 
ner as the counterfeiting public securities. The offence in both cases 
is af^ainst individual holders, not the State or the corporate body, and 
the injury is ecjual, as of course is the guilt, whether the instrument 
purports to be issued by a corporation or a government. 

§ 271. A person is guilty of forgery in the first degree who 
with intent to defraud, forges, falsely makes, counterfeits, or, 
alters, either 

1. A will or codicil of real or personal property, or a deed 
or other instrument, being or purporting to be the act of 
another, by which any right or interest ^n property is or pur- 
ports to be transferred, conveyed, or in any way charged or 
affected; or 

2. A certificate of the acknowledgment or proof of a will, 
codicil, deed, or other instrument, which by law may be re- 
corded or given in evidence wh^n duly proved or acknowl- 
edged, made or purporting to have beeu made by a court or 
oflBcer duly authorized to make such a certificate ; or 

^ 3. A certificate, bond, paper writing, or other public 
security, issued or purporting to have been issued by or under 
the authority of the State, or of any other State or Territory of 
the Union, or of the United States, or of any foreign govern- 
ment, country or state, or by any officer thereof in his official 
capacity, by which the payment of money is promised abso- 
lutely or upon any contingency, or the receipt of any money 
or property is acknowledged, or being or purporting to be 
evidence of any debt or liability, either absolute or contingent, 
issued or purporting to have been issued by lawful author- 
ity; or 
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4. An indorsement or other instrument, transferring or pur- * 
porting to transfer the right or interest of any holder of such 

a certificate, obligation, public security, evidence of debt or 
liability, or of any person entitled to such right or interest ; or 

5. A certificate of stock, bond or other writing, bank note, 
bill of exchange, draft, check, certificate of deposit, or other 
obligation or evidence of debt, issued or purporting to be 
issued by any bank, banking association or body corporate 
existing under the laws of the State, or of the United States, 
or of any other State, Grovernment, or Country, declaring or 
purporting to declare any right, title or interest of any person 
in any portion of the capital stock, or property of such a body 
corporate, or promising or purporting to promise or agree to 
the payment of money, or the* performance of any act, duty, 
or obligation, issued or purporting to be issued by any such 
body corporate ; or 

6. An indorsement or other instrument, transferring or pur- 
porting to transfer the right or interest of any holder of such 
a certificate, bond, or writing obligatory, or of any person 
entitled to such right or interest. 

§ 272. An officer authorized to take the proof or acknowl- id. ; false 

edgment of an instrument which by law may be recorded, to certain 

who wilfully falsely certifies that the execution of such an in- ments? 

strument was acknowledged by any party thereto, or that the 

execution of any such instrument was proved, is guilty of 

forgery in the first degree. 

[2 R S., 671, Part 4, oh. 1, tit. 3, § 27. The oflfence described in 
this section, committed by a pablic officer, seems equally grave and 
more dangerous than the lorging a certificate by a stranger. We have 
made the punishment the same. It is only punishable under the 
present statute as forgery in the second degree.] 

§ 273. A person is guilty of forgery in the second degree J^ci*3 
who, with intent to defraud, either degree. 

1. Forges or counterfeits the great or, privy seal of the 
State, the seal of any court of record, or of any public offiije 
or officer authorized by law, or of any body corporate created 
by or existing under the laws of the State, or of the United 
States, or of any other State of the Union, or of any other 
State, Government, or Country, or any impression of such a 
seal ; or any gold or silver coin, whether of the United States, 
or of any foreign State, Government, or Country ; or 

2. Falsely makes, forges, counterfeits, or alters a record of 
a will, conveyances or instrument of any kind, the record of 
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t TiTMT. ^y^jj ig by the law of the State made evidence, or of any 
judgment, order, or decree of any court or officer, or a certified 
or authenticated copy thereof ; or 

A judgment roll, judgment, order, or decree of any court or 
officer, or an enrollment thereof, or a certified^or authenticated 
copy thereof, or any document or writing purporting to be such 
judgment, order, decree, enrollment, or copy ; or 

An entry made in any book of record or accounts, kept by 
or in the office of any officer of the State, or of any village, 
city, town, or county of the State, by which any demand, 
claim, obligation, or interest, in favor of or against the people 
of the State, or any city, village, town or county, or any offi- 
certhereof, is or purports to be created, increased, diminished, 
discharged, or in any manner'aflfected ; or an entry made in 
any book of records or accounts kept by a moneyed corpo- 
ration doing business within the State, or in any account kept 
by such £t corporation, whereby any pecuniary obligation, 
cl^m, or credit is or purports to be created, increased, dimin- 
ished, discharged, or in any manner affected ; or 

An instrument, document, or writing, being or purporting 
to be any "process or mandate issued by a competent court, 
magistrate, or officer of the State ; or the return of an officer, 
court, or tribunal, to such a process or mandate ; or a bond, 
recognizance, undertaking, pleading, or proceeding, filed or 
entered in any court of the State ; or a certificate, order or 
allowance by a competent court, or officer ; or a license or 
authority granted pursuant to any statute of the State ; or a 
certificate, document, instrument, or writing, made evidence 
by any law or statute ; or 

Any instrument or writing, being or purporting to be the 
act of another, by which a pecuniary demand or obligation 
is or purports to be or to have been created, increased, dis- 
charged, or diminished, or in any manner affected, or by 
which any rights or property whatever are or purport to be 
or to have been created, transferred, conveyed, discharged, 
increased, or diminished, or in any manner affected, the pun- 
ishment for forging, altering, or counterfeiting which is not 
hereinbefore prescribed, by which false making, forging, alter- 
ing, or counterfeiting, any person may be bound, affected or 
in any way injured in his person or property; or 
nt'fe*"* 3. Makes or engraves a plate in the form or similitude of a 
etc!*** promissory note, bill of exchange, bank note, draft, check, 
certificate of deposit, or other evidence of debt, issued by a 
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banker, or by any banking corporation or association, incorpo. 
rated or carrying on bnsiness under the laws of the State, or of 
the United States, or of any other State or Territory of the Union, 
or of any foreign Government, or Country, without the author- 
ity of such banker, or banking corporation or association ; or 

Without like authority, has in his possession or custody 
such a plate, with intent to use or permit the same to be used 
for the purpose of taking therefrom any impression to be 
uttered ; or 

Without like authority, has in his possession or custody 
any impression taken from such' a plate, with intent to have 
the same filled up and completed for the purpose of being 
uttered ; or , 

Makes or engraves, or causes to be made or engraved, upon 
any platQ, any figures or words, with intent that the same 
may be used for the purpose of falsely altering any evidence 
, of debt hereinbefore mentioned. 

[Id., §§ 28, 29, 30 and 33; proposed Penal Code, §'567. See, also, 
Stephen's Crim. Dig., 307.] 

. § 274. A plate, specified in the last section, is in the form and Quaiifloar 
similitude of the genuine instrument imitated, if the finished jj'Jjwt 
parts of the engraving thereupon resemble and conform to 
similar parts of the genuine instruments. 
[Id., §31.] 

• § 276. Every instrument partly written and partly printed, other 
or wholly printed with a written signature thereto, and every f5?|l«r'ni 
signature or writing purporting to be a signature of, or in- les^o. 
tended to bind an individual, a partnership, a corporation or 
association or an officer thereof, is a written instrument and a 
writing, within the provisions of this title. 
[2. E. S. 675, § 45.] 

§ 276. A person who, being an officer, or in the employment ^o^g^JT 
of a corporation, association, partnership, or individual, falsi- degree, 
fies, alters, erases, obliterates, or destroys any account, book 
of accounts, record, or other writing, belonging to, or apper- 
taining to the business of, the corporation, association, part- 
nership, or individual, is guilty of forgery in the third degree. 

[See id., and §42.] 

m 

§ 277. A person who, with intent to defraud or to conceal The same, 
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any larceny or misappropriation by any person of any money 
or property, either 

1. Alters, erases, obliterates, or destroys an account, book of 
accounts, record, or writing, belonging to, or appertaining to 
the business of, a corporation, association, public office or 
officer, partnership, or individual ; or ' 

2. Makes any false entry in any such account or book of 
accounts ; or 

3. Wilfully omits to make true entry of any material par- 
ticular in any such account or book of accounts, made, writ- 
ten, or kept by him or under his direction ; 

Is guilty of forgery in the third degree. 

[See the section last cited ; and proposed Penal Code^ § 574.] 

§ 278. A person who, with intent to defraud, forges any 
ticket, check, or other paper or writing, entitling the holder 
thereof to a passage in or upon any railroad car, vessel, or^ 
other public conveyance, is guilty of forgery in the third de« 
gree. 

[L. 1866, eh. 499, § 4 ; see proposed Penal Code, § 671.] 

« 
§ 279. An officer, agent or person employed by any com-' 

pany or corporation existing by or under the .laws of this State, 
or of any other State or Territory of the Union, or of any for- 
eign Government, who wilfully and with a design to defraud, 
sells, pledges or issues, or causes to be sold, pledged or issued, 
or signs or procures to be signed with intent to sell, pledge t)r 
issue, or to be sold, pledged or issued, a false, forged or fraud, 
ulent paper, writing or instrument, being or purporting to be a 
scrip, certificate or other evidence of the ownership or transfer 
of any share or shades of the capital stock of such incorpo- 
rated company or corporation, or a bond or other evidence of 
debt of such incorporated company or corporation, or a certifi- 
cate or other evidence of the ownership or of the transfer of 
any such bond or other evidence of debt, is guilty of forgery 
in the third degree, and upon conviction, in addition to the 
punishment prescribed in this title for that offence, may also 
be sentenced to pay a fine not exceeding three thousand dolr 
lars. 

[L. 1866, ch. 166, §§ 1, 2 (4 Edm., 109).] 

id.:fatoeiy § 280. The false making or forging of an instrument or writ- 
i^non **' ing, purporting to have been issued by or in behalf of a cor- 
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poration or association. State or Government, and bearing the ascorpo-* 
pretended signature of any person, therein falsely indicated officer. 
as an agent or officer of such corporation, is forgery in the 
same degree as if that person was in truth such officer or agent^ 
of the corporation or association. State or Government. 

[li, § 47.] 

§281. The expressions, *' forge", ^^ forged" and "forging", J?™„^ 
as used in this title, include false making, counterfeiting and 5^^^^^ 
the alteration, erasure, or obliteration, of a genuine instrument gene'raiiy 
in whole or in part, the false making or. counterfeiting of ^^^^^ 
the signature, and the placing or connecting together with 
intent to defiaud different parts of several genuine instru- 
ments. 

[2 E. S., 675, Part 4, eh. 1, tit 3, §§ 44, 45.] 

§ 282. A person who, knowing the same to be forged or JJt*«rtiig, 
altered, and with intent to defraud, utters, offers, disposes of Jowd 
or puts off as true, or has in his possession, with intent so to me^t^ 
utter, offer, dispose of, or put off, either fopgtry.. 

1. A forged seal'or plate, or any impression of either ; or 

2. A forged coin ; or 

3. A forged will, deed, certificate, indorsement, record, in- 
strument or writing, or other thing, the false making, forging, 
or altering of which is punishable as forgery ; 

Is guilty of forgery in the same degree as if he had forged 
the same. 

[Sections 36-39 of the K. S. ] 

§ 283. Whenever the false making or uttering of any instru- tittering 
ment or writing is forgery in any degree, a person is guilty of ^nlS* 
forgery in the same degree, who, with intent to defraud, offers, ^In*- 
disposes of, or puts off such an instrument er writing sub- nSm©! 
scribed or indorsed in his own name, or that of any other per- forgery, 
son, whether such signature be genuine or fictitious, under 
the pretence that such subscription or indorsement is the act 
of another person of the same name, or of a person not in 
existence. 

[Section 41 of the R. S.] 

§ 284. Forgery in the first degree is punishable by impris- Forgery in 
onment for not less than ten years. ^l^^w 

n2l QQ puoislied. 
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TITLES. r2 E. s., 675, Part 4, ch. 1, tit 3, § 42, subd. 1 (3 K. S., 5th «d., 953] 
2 Edm., 695).] 



Id. ; in 
second 
degree. 



Id.; in 

third 

degree. 



§s285. Forgery in the second degree is pnnishable by impris- 
onment for not more than ten nor less than five years. 
[Id., subd. 2.] 

§ 286. Forgery in the third degree is punishable by impris- 
onment for not more than five years. 
[Id., subd. 3.] 



TITLE VIII. 

Orimirud frauds and dealings with property^ Wjjl hereinhe- 

Me enuTnerated. 

Sbc. 287. Removing, secreting, etc., property to defraud creditors, a misdemeanor. 

288. Id. ; knowingly receiying property so transferred. 

289. Id.; becoming party or privy to fraudulent assignment. 

290. Id.; concealment of effects, etc., by insolvent debtor. 

291. Id.; secreting, etc., of personal property, by mortgagor. 

293. Id.; pawning, etc., borrowed property. 
298. Tbe last section qualiaed 

294. Fraudulent substitution of cbild ; how punished. 

295. Falsely personating in certain cases ; how punished. 

296. Limitation as to certain indictments, etc., under the last section. 

297. Falsely personating officer, etc., when a misdemeanor. 

298. 299, 300, 801, 802. Obtaining property, etc., by false personation and by 

aid of false tokens, etc., etc. 
808. Circulation of false rumor as to public funds, etc. ; how punished. 

804. False production of pretended heir, etc., a felony. 

805. Advertising, etc., counterfeit money, how punished. 

806. Scuttling, etc., vessel to defraud insurer, etc., how punished. 

807. Id. ; burning, etc.« property. 

808. Id.; presenting, etc., false proof of loss. 

809. Unlawf ulinterference with gas meter, etc., a misdemeanor. 

810. Altering wrecked property, etc., a misdemeanor. , 

811. Last section qualified. 

812. Concealing foreign matter in merchandise a misdemeanor. 

813. Id.; false labelling of goods. 

814. Id.; offering tainted food or drink. 

815. Id.; adulte;rating or diluting milk, liquor, etc 

816. Id.; knowingly using false weight or measure. 

817. Selling skimmeamuk. 

818. Fraudulent issue of stock by officer of corporation. 

819. Endangering life, etc., by refusal to labor, a misdemeanor. 
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Sbc. 830. Offences against trade-mark enumerated, 

821. Term " articles of merchandise " defined. 

822. Id.; *'trade.mark". 

828. Trade-mark, when deemed affixed. 
824. Id.; when deemed counterfeited. 

§ 287. A person who, with intent to defraud a creditor, or ^™^- 
to prevent any of his property from being made liable for the JJ^^'^^ 
payment of his debts, or levied upon by an execution or war- ^^''^ 
rant of attachment, removes any of his property out of any JJISftors. 
County, or secretes, assigns, conveys, or otherwise disposes of mSSo^ 
the same, is guilty of a misdemeanor. 

[L. 1831, ch. 300, part of § 26 (3 R. S., 6th ed./l33; 4 Edm., 
471).]. 

§ 388. A person who receives any property from aiUother, gjj^^ j 
knowing that the same is transferred or delivered to him in '^®*'Jf« 
violation of, or with intent to violate, the last preceding section, j^Sr 
is guilty of a misdemeanor. 

[Id., the remainder of § 26.] 

§ 289. A person who either 

1. Becomes a party to a conveyance or assignment of any la.; be- 
real or personal property, or of any interest therein, with in- p^y°or 
tent to defraud prior or subsequent purchasers,, or to hinder, SaSu- 
delay, or defraud creditors or other persons ; or wSign- 

2. Being a party or privy to, or knowing of, ^ such a convey- ™^° 
ance or assignment so made, wilfully puts the same in use as 
having been made in good faith ; 

Is guilty of a misdemeanor. 

[2 E. S., 690, Part 4, ch. 1, tit. 6, § 3 (3 E. S., 6th ed., 971; 2 
Edm., 713).] 

§ 290. A x)erson who being an applicant, as an insolvent id., oon- 
debtor, for a discharge from his debts, or for exoneration StS!™®''*' 
01 discharge from imprisonment, or having made a general b^^S^ 
assignment of his property for the payment of his debts, vril- debtor. • 
fully either 

1. Conceals any part of his estate or effects, or any book, 
account, or other writing relative thereto ; or 

2. Omits to disclose, to the court before which his applica- 
tion is pending, any debts or demands which he has coUectedy 
or any transfer of property which he has made, since the pre- 
sentation of his application ; or 

; 3. Fraudulently presents, or authorizes to be presented in 
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TITLE 8. j^. g ]yQ)^Qif^ such an application, in a case where it is not au- 
thorized by law ; or 

4, Makes or presents to the court or officer, in support of 
such an application, a petition, schedule, book, account, 
voucher, or any other paper or document, knowing the same 
to contain any false statement ; or 

6. Fraudulently makes and exhibits, or alters, obliterates, 
or destroys any account or voucher, relating to the condition 
of his affairs, or any entry or statement in such an account or 
voucher; or 

6. Commits any fraud upon a creditor, to induce him to pe- 
tition for, or consent to such a discharge ; or 

7. Conspires with, or induces another fraudulently to con- 
sent a9 creditor to a petition for such discharge, or to practice 
any fraud in aid thereof ; 

Is guilty of a misdemeanor. 

[Id., § 4; and proposed Penal Code, § 644.] 



Id. ; se- 
cretiDfiTf 
etc., of 
personal 

groperty 
y mort- 
gagor. 



Id. ; pawn- 
ing, etc., 
borrowed 
property. 



The last 

section 

qualifled. 



Fraudu- 
lent sub- 
stitution 
of child, 
how 
punished. 



§ 291. A person who, having theretofore executed a mortgage 
of personal property, or any instrument intended to operate 
as such, sells, assigns, exchanges, secretes, or otherwise dis-. 
poses of any part of. the property, upon which such mortgage 
or other instrument is at the time a lien, with intent thereby 
to defraud the mortgagee, or a purchaser thiereof, is guilty of 
a misdemeanor. 

[L. 1871, oh. 77 (9 Edm., 61)!] 

r 

§ 292. A person who, without the consent of the owner 
thereof, sells, pledges, pawns, or otherwise disposes of any 
property which he has borrowed or hired from the owner, is 
guilty of a misdemeanor. 

[L. 1868, ch. 280, part of § 1 (7 Edm., 306).] 

 

§ 293. The last preceding section does not apply to a per- 
son leasing or loaning property, for a time not exceeding that 
for which the same was leased or loaned to himself. 

[The same.] 

§ 294. A person, to whom a child has been confided for nurs- 
ing, education, or any other purpose, who, with intent to de- 
ceive a parent, guardian or relative of the child, substitutes or 
produces to such parent, guardian or relative, another child 
or person, in place of the child so confided, is punishable by 
imprisonment in a State prison for ^ot more than seven years. 
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[2 R. S., 677, Part 4, ch. 1, tit 3, § 62 (3 R S., 6th ed., 965; 2 "'^"■*- 
Edin., 696).] 

§ 295. A person who falsely personates another, and, in ^^J^ 
such assumed character, either Slt&n 

1. Marries or pretends to marry, or to sustain the marriage ^^'* 
relation toward another, with or without the connivance of puni»J»«d. 
the latter ; or 

2. Becomes bail or surety for a party in an action or a spec- 
ial proceeding, civil or criminal, before a court or officer au- 
thorized to 4ake such bail or surety ; or 

8. Confesses a judgment ; or 

4. Subscribes, verifies, publishes, acknowledges, or proves 
a written instrument, which by law may be recorded, with in- 
tent that the same may be delivered or used as true ; or 

6. Does any other act, in the course of any suit or proceed- 
ing, whereby, if it were done by the person falsely personated, 
such person might in any event become liable to an action or a 
special proceeding, civil or criminal, or to pay a sum of money, 
or to incur any charge,' forfeiture, or penalty, or whereby any 
benefit might accrue to the offender, or to any other person ; 

Is punishable by imprisonment in a State prison for not 
more than ten years. 

[Id., § 48.] 

8 296. An indictment shall not be found, for the offence Limita- 

specified in subdivision first of the last preceding section, ex- P^jJjjJ? 

cept upon the complaint of the person injured, if any, if living, f^l^^* 

and within two years after the perpetration of the offence. tSefLt 

[2 E. S., 676, Part 4, ch. 1, tit. 3, § 49 (3 B. S., 6th ed., 956 ; 2 *^**'"- 
Edm., 696).] 

§ 297. A person who falsely personates a public officer, Paiseiy 
civil or military, or a policeman, or a private individual hav- a^nsf ' 
ing special authority by law to perform any act affecting the eto..^ ' 
rights or interests of another, or assumes, without authority, m»8de- 
any uniform or badge by which such an officer or person is 
lawfully distinguished, and in such assumed character does 
an act, purporting to be official, whereby another is injured or 
defrauded, is guilty of a misdemeanor. 

[See L. 1874, ch. 340 (9 Edm., 901) ; proposed Penal Code, § 622.] 

§ 298. A person who falsely personates another, and in such obtaining 
assumed character receives money or any other property, eSfby^' , 
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§§ 299-303. MISCBfiLANEOTJS FRAUDS. [ohap. IV. 

fiS^per- knowing that it is intended to be delivered to the individual 
jonatioD, g^ personated, with intent to convert the same to his own use, 
or to that of another person who is not entitled thereto, is pun- 
ishable in the same manner and to the same extent as for lar- 
ceny of the money or property so received. 

[Section 50 of the B. S. ; proposed Penal Code, § 621.] 

The same. §299. A porsou who, kuowiugly, with intent to defraud, 
presents, for audit, or allowance, or for payment, to any officer 
or board of officers of the State, or of any county, town, city 
or village, authorized to audit, or allow, or to pay bills, claims 
or charges, any false or fraudulent claim, bill, account, writing 
or voucher, or any bill, account or demand, containing false or 
fraudulent charges, items or claims, is guilty of z. felony. 

[Proposed Penal Code, § 732.] 

The same. § 300. A persou who wilfully, by color or aid of any false 
token or writing, or other false pretence, obtains the signature 
of any person to any written instrument, or any money or 
property, for any alleged or pretended charitable or benevo- 
lent purpose, is punishable by imprisonment for not less than 
one nor more than three years, or by a fine to an amoutit not 
exceeding the value of the money or property obtained, or by 
both. 

[Laws of 1851, ch. 144; proposed Penal Oode, § 624.] 

The same. §301. A persou who obtains employment, or appointment 
to any office or place of trust, by color or aid of any false or 
forged letter or certificate of recommendation, or of any false 
statement in writing, as to his name, residence, previous em- 
ploynient or qualifications, is guilty of a misdemeanor. 

[Laws X874> ch. 63.] 

The same. § 303. A porsou who, with intent to cheat or defraud another, 
designedly, by color or aid of any false token or writing, or 
other false pretence, obtains the signature of any person to a 
written instrument, is punishable by imprisonment in a State 
prison for not more than three years, or in a county jail for 
not more than one year, or by a fine of not more than three 
times the value of any money or property affected or obtained 
thereby, or by both such fine and imprisonment ^ 

[Section 63 of the B. S.] 

oroma- § 803. A person who, with intent to affect the market price 
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of the public fands of this State or the United States, or of f,^^*' 
any State or territory thereof, or of a foreign country or gov- S pubuS 
ernment, or the stocks, bonds, or other evidences of debt of Jto^Sow 
a corporation or association, Or the market price of gold or p*****«**«<^* 
silver coin or bullion, or • of any merchandise or commodity 
whatever, either 

1. Without lawful authority, falsely signs the name of an 
officer of a corporation, or of any other person to« a letter, 
message, or any other paper ; or 

2. Utters or circulates such a letter, message, or paper, know- 
ing that the same had been so falsely signed ; or 

8. Knowingly circulates any false statement, rumor, or intel- 
ligence ; ^ 

Is punishable by a fine of not more than five thousand doL 
lars, or by imprisonment for not more than three years, or by 
both such fine and imprisonment. 

[L, 1874, eh. 440, §§ 1 and 2 (9 Edm., 918).] 

• 

§ 304. A person who fraudulently produces an infant, falsely JSiJg pj^, 
pretending it to have been bom of a parent whose child is or gJJJf Jf^^ 
would be entitled to inherit real property, or to receive a share »'«»ony.' 
of personal property, with intent to intercept the inheritance 
of such real property, or the distribution of such personal 
property, or to defraud any ])erson out of the same, or any 
interest therein ; or Who, with intent fraudulently to obtain 
any property, falsely represents himself or another to be a 
person entitled to an interest or share in the estate of a de- 
ceased person, either as executor, administrator, husband, 
wife, heir, legatee, devisee, next of kin, or relative of such 
deceased person ; is punishable by imprisonment in a State 
prison for not more than ten years. 

[2 R S., 676, Part 4, ch. 1, tit 3, § 61 (3 E. S., 6th ei, 956 ; 2 
Earn., 695) ; extended so as to be applicable to any person who, with 
intent fraadalently to obtain property of a decedent or of a decedent's 
relative, falsely represents himself as entitled thereto.] 

§ 305. A person who, with intent to defraud, prints, circu- Adyer-. 
lates, or distributes a letter, circular, card, pamphlet, hand- etc.^^cotm. 
bill, or any other written or printed matter, offering or pur- money, 
porting to ^ffer for sale, exchange, or as a gift, counterfeit coin i8hl»£^ 
or paper money, or giving or purporting to give information 
where counterfeit coin or paper money can be procured, is 
punishable by imprisonment for not more than five years, or 
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[chap. it. 

by a fine not exceeding five hundred dollars, or by both such 
fine and imprisonment 

[L. 1872, oh. 411 (9 Edm., 366).] 

§ 306. A person who wrecks, bums, sinks, scuttles, or other- 
wise injures or destroys a vessel, or the cargo of a vessel, or 
wilfully permits the same to be wrecked, burned, sunk, scut- 
tled, or otherwise injured or destroyed, with intent to preju-. 
dice or defraud an insurer or any other person, is punishable 
by imprisonment for not more than five years. 

[L. 1870, eh. 299, § 2 (7 Edm., 708) ; proposed Penal Code, g 628.] 

§ 307. A person who, with intent to defraud or prejudice 
the insurer thereof, wilfully burns, or in any manner injures 
or destroys property, which is insured at the time against loss 
or damage by fire or by any other casualty, under such cir- 
cumstances that the offence is not arson in any of its degrees, 
is punishable by imprisonment for not more than five years, 
or by a fine of not more than five hundred dollars, or by both 
such fine and imprisonment . 

[This section is a substitute for the present statute, which makes 
burniug personal property, to defraud an insurance company, arson, 
but leaves it doubtful if any other wilful injury, such as unnecessary 
damage to or destruction of property, in putting out a fire or the like, 
is punishable at all. See 2 R. S., 667, Part 4, ch. 1, tit. 3, § 5 (3 B. 
S., 6th ed., 946; 2 Edm., 687).] 

§ 308. A person who either 

1. Presents or causes to be presented a false or fraudulent 
claim, or any proof in support of such a claim, for the pay- 
ment of a loss upon a contract of insurance ; or 

2. Prepares, makes^ or subscribes a false or fraudulent ac- 
count, certificate, affidavit of proof of loss, or other document 
or writing with intent that the same may be presented or used 
in support of such a claim ; 

Is punishable by imprisonment for not more than five years, 
or by a fine of not more than five hundred dollars, or by both 
such fine and imprisonment. 

[Proposed Penal Code, § 633.] 

§ 309. A person who, wilfully with intent to injure or 
defraud, connects a tube, pipe, or any other instrument or con-^ . 
trivance, with a pipe used for conducting or supplying illumin- 
ating gas, in such a manner as to be calculated to supply such 
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gas to any burner or orifice, where the same is or canbebnmed 
or used,, without passing through the meter or instrument pro^ 
vided for registering the quantity consumed ; or obstructs, 
alters, injures, or prevents the action of a meter or any other 
instrument used to measure or register the quantity of illumin- 
ating gas consumed in a house or apartment, or at an orifice 
or burner, or by a consumer or any other person, is guilty 
of a misdemeanor. 

[L. 1864, ch. 109. § 1 ; -L. 1859, oh. 311, § 11 (3 Edm., 854, 859); 
proposed Penal Code, § 599. Wc think the stealing of gas is undoubt- 
edly larceny, and that unlawful connection of pipes is an attempt to 
commit that crime ; but we retain the provision as it stands iu the 
present statutes.] 

§ 810. A person wh<f either wreckS 

1. Defaces or obliterates the niarks upon wrecked property, gf^P^^y* 
or otherwise disguises its appearance, with intent to prevent Ji™ n^rl 
its identification ; or • 

2. Wilfully destroys or suppresses an invoice, bill of lading^ 
or any other document, writing, or thing whatever, which 
tends to show the ownership of wrecked property; 

Is guilty of a misdemeanor. 

[1 B. S., 694, Part 1, ch. 20, tit. 12, §§ 26 and 26 (2 E. S., 5lh ed., 
964; 1 Edm., 647).] 

§ 811. The last preceding section does not apply to a person ^}^^J^ 
in possession of wrecked property, after a sale thereof in pur- quaiined. 
suance of law. • 

[ibid.] 

§ 312. A person who, with intent to defraud, while putting ^^^^' 
up in a barrel, bag, bale, box, or any other package, cotton^ SSJtl? id 
hops, hay, or any other article of merchandise whatever, 311^*2* "** 
usually sold by weight in such packages, places or conceals SMnor. 
therein any other substance or thing whatever, in a case where 
special provision for the punishment thereof is not made by 
statute, is guilty of a misdemeanor. 

[1 E. S., 563, Part 1, ch. 17, tit. 2, § 166 (2 E. S., 5th ed., 470 ; 1 
Edm., 525); and id., tit. 3, § 6; consolidated, and the provision made 
general.] * • 

§313. A person who, with intent to defraud, either id.; false 

1. Puts upon an article of merchandise, or upon a cask, of gooSs. 
bottle, stopper, vessel, case, cover, wrapper, package, band, 
ticket, label, or other thing, containing or covering such an 
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know* 
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article, or with wMcb. Bach an article is intended to be sold or 
is sold, any false description or other indication of or. respect- 
ing, either 

(a.) The nnmber, quantity, weight or measure of such arti* 
cle, or of any part thereof ; or 

(b.) The place or country where it was manufactured or 
produced; or 

(c.) The quality or grade of any such article, if the quality 
or gjrade thereof is required by law to. be marked, branded, 
or otherwise indicated in or with such article ; or 

2. Sells or offers for sale an article, which to his knowledge 
is falsely described or indicated npon any such package, or 
vessel containing the same, or label thereupon, in any of the 
particulars specified in this section, ia\ case when the pun- 
ishment for such offence is not specially provided for other- 
wise by statute ; 

Is guilty of a misdemeanor. 

[See L. 1862, oh. 306, §§ 1 and 2, and § 3 as amended by L. 1863, 
eh, 209, § 1 (3 Edm., 672 ; 6 Edra., 90).] 

§814. A person who with intent that the same may be 
nsed as food, drink, or medicine, sells, or offers or exposes for 
sale, any article whatever which, to his knowledge, is tainted 
or spoiled, or for any cause unfit to be used as such food, 
drink, or medicine, is guilty of a misdemeanor. 

[Proposed Penal Code, g 462.] 

§ 315. A person who either 

1. With intent that, the same may be sold as unadulterated 
or undiluted, adulterates or dilutes wine, milk, distilled spir- 
its, or malt liquor, or any drug, medicine, food, or drink, for 
man or beast ; or 

2. Knowing that the same has been adulterated or diluted, 
offers for sale or sells the same, as unadulterated or undiluted, 
or without disclosing or informing the purchaser that the same 
has been adulterated or diluted, in a case where special pro- 
vision has not been otherwise made by statute for the punish- 
ment of the offence ; 

Is guilty of a misdemeanor. 

[See 1 K. S., 568, Part 1, oh. 17, tit. 2, § 173 (2 B. S., 6th ed., 470 ; 
1 Edm., 526) ; proposed Penal Code, § 461.] 

§ 316. A person who injures or defrauds another by nsing, 
with knowledge that the same is false, a false weight, meas- 
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CHAP. ly.l MISCELLANEOUS FRAUDS. §§ 317-319. 

nre, or any other apparatus, for determining the quantity of JS^*" ' 
any commodity, or article of merchandise, is guilty of a mis- ^eiSht or 
demeanor. . meaaupe. 

[L. 1851, oh. 134, § 32 (2 E. S., 5th ed., 831 ; 3 Edm., 870).] 

§ 317. A person who sells, or oflfers |jpr sale, milk from which SuLmed 
the whole or a part of the cream has been skimmed or removed, pilSS.** 
without disclosing the fact, or having a mark- or label plainly 
and legibly stating the fact, conspicuously affixed to every 
can or vessel containing the same, under circumstances not 
constituting an offence, provision for the punishment of which 
is otherwise specially made by statute, is guilty of a misde- 
meanor. 

§ 318. An officer, agent or person in the service or employ }22t*teSie 
of any incorporated company, joint-stock company, or cor- ^^^^ 
poration formed or existing under or by virtue of the laws Smoereof 
of this State, or of the United States, or of any State or terri- ^^"^ 
tory thereof, or of any foreign government or country, who 
wilfully and knowingly with intent to defraud ; either 

1. Sells, pledges, or issues, or causes to be sold, pledged, or 
issued, or signs or executes, or causes to be issued or executed 
with intent to sell, pledge, or issue, or to^ cause to be sold, 
pledged or issued, any certificate or instrument purporting to 
be a certificate or evidence of the ownership of any share or 
shares of such company or corporation, or any bond or evi- 
dence of debt, or paper writing purporting to be a bond or 
evidence of debt of such company or corporation, without be- 
ing first thereto duly authorized by such company or corpo- 
ration, or contrary to the charter or laws under which such 
corporation or company exists, or in excess of the power of 
such company or corporation, or of the limit imposed by law 
or otherwise upon its power to create or issue stock or evi- 
dences of debt; or 

2. Re-issues, sells, pledges or disi)oses, or causes to be re- 
issued, sold, pledged or disposed of, any surrendered or can- 
celled certificates, or other evidence of the transfer or owner- 
ship of any such share or shares ; 

Is guilty of a felony, punishable by imprisonment for not 
less than three years nor more than seven years, or by a fine 
not exceeding three thousand dollars, or both. 

[Laws 1855, ch. 155, § 2.] 

§ 319. A person who wilfully and maliciously, either alone ^,lj52W 
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or in combination with others, breaks a contract of service or 
hiring, knowing, or having reasonable canse to believe, that 
the probable consequence qf his so doing will be to endanger 
human life, or to caus6 grievous bodily injury, or to expose 
valuable property to destruction or serious injury, is guilty 
of a misdemeanor. ^ 



Offences 
against 
trade- 
mark 
enumer* 
ated. 



Artiele of 
^^merchan- 
dise" 
defined. 



§ 320. A person who, in a case in which provision for the 
punishment of the offense is not otherwise specially made by 
statute, with intent to defraud, either 

1. Falsely makes or counterfeits a trade-mark ; or 

2. Affixes to any article of merchandise ; a false or counter- 
feit trade-mark, knowing the same to be false or counterfeit; 
or the genuine trade-mark of another, without the latter's 
consent ; or 

8. Sells, or keeps or offers for sale, goods, to which is affixed 
a false or counterfeit trade-mark, or an imitation of a trade- 
mark ; or the genuine trade-mark of another, without the lat- 
ter's consent; or 

4. Has in his possession a counterfeit trade-mark, knowing 
it to be counterfeit ; or a die, plate, brand, or any other thing, 
for the purpose of falsely making or counterfeiting or caus- 
ing to be counterfeited a trade-mark; 

Is guilty of a misdemeanor. 

[See L. 1862, oh. 306, §§ 1, 2, and § 3 as amended by L. 1863, ch. 
209, § 1 (6 Edm., 90).] 

§ 321. The term ^^ article of merchandise ^\ as used in this 
title, signifies any goods, wares, work of art, commodity, com- 
pound, mixture, or other preparations or thing, which may be 
lawfully kept or offered for sale. 

[Proposed Penal Code, § 415.] 



Id.; 

'' trade- 
mark. 



§ 322. The word ** trade-mark", as usfed in this title, includes 
any letter, word, device, emblem, figure, seal, stamp, diagram, 
brand, wrapper, ticket, label, or other mark, lawfully adopted 
by any person, being a mechanic, manufacturer, merchant, 
druggist, or tradesman, and usually affixed by him to any 
article of merchandise to denote that the same is or has been 
imported, manufactured, produced, sold, compounded, bot- 
tled, packed, or otherwise prepared for sale, by him; and also 
a signature or mark, used or commonly placed, or caused to 
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CHAP. IV.] MISCELLANEOUS FRAUDS. §§ 323-324. 

be placed, by a painter, sculptor, or any other artist, upon a 
painting, drawing, engraving, statue, or any other work of 
art, to indicate that the same is designed or executed by 
him. 



[Id., 8 414. The provisiqn as 
»w. Its propriety is apparent.] 



as to signatures of paintings, etc.^ is 
new. 



§ 333. A trade-mark is deemed to be affixed to an article of mark, 
merchandise, within the meaning of this title, when it is placed ^^^^ 
in any manner in or upon, either 

1. The article itself. 

2. A box, bale, barrel, bottle; or case, cask, or any other 
package or vessel, or a cover, wrapper, stopper, brand, label, 
or any other thing, in, by, or with which the goods are 
packed, inclosed, or otherwise prepared for sale. 

[Id., §416.] 

§ 324. An imitation of a trade^^mark is, within the meaning id.; when 
of this title, deemed to be a counterfeit trade-mark, when it so counter. 

felted 

far resembles a genuine trade-mark as to be calculated or 

likely to induce the belief that it is genuine. 

. \See L. 1862, ch. 306, § 4, as amended by L. 1863, oh. 209, § 2.] 
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CHAPTER V. 

OFFENCES AGAINST PUBLIC ORDER AND SAFETY. 
TITLE L — Tbbasok. 

TITLE 11. — DUBLLIKG. 

TITLE IIL— Pbizb fights. 

TITLE IV. — UNLAWFUL A88BMBLIB8, AFFBAYS, AKB BIOTS« 

TITLE V. — Cabbyikg concbalbd WBAPOisrs akd unlawful or- 

STBUMBNTB . 



TITLE L 

TVeason. 

Sec. 825. Treason ai^ainst the State defined. 
826. Id., how panished. 

k 

TreMon § 325. TreasoB against the people of the State consists of^ 

1. Levying war against the people of the State, within the 
State; or 

2. A combiiiation of two or more persons by force to nsnrp 
the government of the State, or to overturn the same, evidenced 
by a forcible attempt, made within the State, to accomplish 
that purpose ; or 

3. Adhering to the enemies of the State, while separately 
engaged in war with a foreign enemy, in a case prescribed in 
the constitution of the United States, or giving to such ene- 
mies aid and comfort within the State or elsewhere. 

[2 R S., 656, Part 4, eh. 1, tit. 1, § 2 (3 R. S., 5th ed., 935 ; 2 Edm., 
676).] 

Id.; how 1 § 326. Treason is punishable by death. 

punished. " ^ 

[Id., part of § 1.] 
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nxLxz. 



TITLE n. 

Duelling. 

I 

8bo. 837. Daelling^how panished. Offender disqaalified from folding office. 

828. Id. ; challenger, abettor, second, etc., how punished. 

829. Id. ; punishment where duel is fought, etc., without the iState. 

880. Offender agalAst last section, indictable in any county, may plead for- 

mer conyiction or acquittal, etc. Witness, in prosecution for duelling, 
etc., when not excused. • 

881. Posting for not fighting duel, etc 

§ 327. A person who fights a duel or engages in any combat Dueiunif, 
with another, with deadly weapons, by previous agreement, pSJiahed. 
or upon a previous quarrel, although no death or wound dlfquail- 
ensues, is punishable by imprisonment for not less than two Sofd'S™ 
nor more than ten yesu*s. A person convicted under this sec- ®®°*' 
tion is thereafter incapable of holdiiTg, or being elected or ap- 
pointed to, any office, place, or post of trust or emolument? 
civil or military, within the State. 

[2 R S., 686, Part 4, oh. 1, tit 5, §§ 1 and 4 (3 E. S., 5th ed., 966 ; 
2 Edm., 708).] 

§ 328. A person who challenges another to fight a duel, or id. : 
who sends a written P^ verbal message, purporting or intended Ser, ISwt- 
to be a challenge to fight a duel, or an invitation to a combat M^nd, 
with deadly weapons, or who accepts such a challenge or mes- punished, 
sage, or who knowingly carries or delivers such a challenge or 
message, or who is present at. the time appointed for such a 
duel or combat, or wheii such a duel or combat is fought, 
either as second, aid, or surgeon, or who advises or abets, or 
gives any countenance or assistance to such a duel or combat 
upon previous agreement, is punishable by imprisonment for 
not more than seven years. 

[Id., §2.] 

§ 329. A person who leaves the State with intent to elude any id. . pun. 
provision of this title, or to commit any act without the State, whw^* 
which is prohibited by this title, or who does any act without fought, 
the State, which would be punishable by the provisions of this wit'tout 
title, if committed within the State, is guilty of the same offence, ^^^ *'*'** 
and subject to the same punishment, as if the act had been 
committed or was to have been consummated within the State. 

[Founded upon id., § 5, which is extended and made more explicit] 
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§§ 330-332. 



PEIZE FIGHTS. 



[OHAP. V. 

§ 330. A person offending against any provision of the last 



TITLK3. 
Offender 

i£t B<£- section may be indicted and tried in any county within the 

indictable State ; and the 'person so offending may plead ^ former oon- 

oouotr. viction or acquittal in another State or country for the same 

but may x» t 

plead for- offence : and if such plea is admitted or established, it shall be 

mer con- i 

IlSli?Sj3' ^ "^^ *^ ^^y ^^^^^^ proceedings against such person, for the 
same offence. 



acqulttat 



J^itneM, 
in pros- 
ecutioQ 
fur duel- 
ling, etc., 
when not 
exouMd. 



A person offending against any provision of this title is a 
competent witness against any other person offending in the 
same transaction, and shall not be excused from testifying 
or answering any question upon an investigation or trial for 
an offence under this title, upon the ground that his testimony 
might tend to convict him of a crime. But evidence given by 
a person so testifying, shall not be received against him, in 
any criminal action or proceeding. 

[Id., part of § 6, and § 7. Id.,. § 3, amended.] 

§ 331. A person who posts another for not fighting a duel, 
or for not sending or accepting a challenge to fight a duel for- 
iug a duel, j^j^^^j^ Y)y law, or whOy in writing or in print, uses reproach- 
ful or contemptuous language to or concerning any one, for 
not sending or accepting a challenge to fight a duel, or for not 
fighting a duel, is guilty of a misdemeanor. 

[2 E.S., Part 4, eh. 1, tit. 6, § 20 (2 Edm., 716).] 



Posting, 
etd., for 
not fight- 



Prize 
fighting, 
aiding, 
therein, 
etc., a 
misde- 
meanor. 



TITLE in. 

Prize fights. 

Sbc. 833. Prize fighting, aiding therein* etc., a misdemeanor. 
838. Id. ; betting or stake-holding thereupon. 

884, Id. ; punishment where fight is had, etc., without the State. 

885, Offender indictable in any county. 

886, 887. Apprehension, commitment, etc., of person about to fight. 

§ 332. A person who engages in, instigates, aids, encourages, 
or does any act to further, a contention or fight without weap- 
ons between "two or more persons, or a fight commonly called 
a ring or prize fight, either within or without the State, or who 
sends or publishes a challenge or acceptance of a challenge for 
such a contention or fight, or carries or delivers such a ohal- 
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CHAP, v.] PRIZE FIGHffS. §§ 833-386. 



lenge or acceptance, or trains or assists any person in training '^^™^^ 
or preparing for snch a contention or fight, is guilty of a mis- 
demeanor. 

[L. 1859, oh. 37, part of § 1 (6 Edm., 161).] 



§ 333. A person who bets, stakes, or wagers money or any m.; bet- 
other property, upon the result of such a fight or encounter, staSe- 
or who holds or undertakes to hold money cjj any other prop- there- 
erty so staked or wagered, to be delivered to or tor the benefit 
of the winner thereof, is guilty of a misdemeanor. 

[Proposed Penal Code, § 486.] 

§ 334. A person who leaves the State, with intent to elude w.; pun- 
any provision of this title, or to commit any act without the where'* 
State which is prohibited by this title, or who does any act had, etc., 
without the State, which would be punishable by the pro- the state. 
visions of this title, if committed within the State, is guilty of 
the same offence and subject to the same punishment, as if the 
act had been committed within the Statie. 

[Id., § 488.] 

X § 335. An indictment for an offence, specified in the last pre- offender 
ceding section, miay be tried in any county within the State, lut sec- 

[Id., §489. J • B^, 

county. 

§ 336, A magistrate having power to issue warrants in crim- Appre- 
inal cases, to whom it is made to appear that there is reason- commit^ 

ment 

able ground to apprehend that an offence specified in this title ©to-i «* 
is about to be committed within his jurisdiction, or by any jjgj**<> 
person being within his jurisdiction, must issue his warrant to 
a sheriff or constable, or other proper officer, for the arrest of 
tlie person or persons so about to offend. Upon a person 
being arrested and brought before him by virtue of the war- 
rant, he must inquire into the matter, and, if it appears that 
there is reasonable ground to apprehend that the person 
arrested is about to commit any offence specified in this title, 
the magistrate must require the person arrested to give a bond 
to the people of the State in such a sum, not exceeding one thou- 
sand dollars, as the magistrate fixes, either with or without sure- 
ties in his discretion, conditioned that such person will not, for 
one year thereafter, offend against any prqvision of this title. 

[This and the next section have been taken from L. 1869, oh. 37, 85 
2 and 3(5 Edm., 161).] . ' ' ^'^ 
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TTNIiAWniL ASSEMBLIES, ETC. [chap. v. 



TITLX4. 

The same. 



§ 337. If the person, arrested as prescribed in the last section, 
does not famish a bond as prescribed therein, within a time 
fixed by the magistrate, the letter must comm^ him to the 
county jail, there to remain until discharged by a court of re- 
cord having criminal jurisdiction. A person so committed may, 
at any time, be discharged upon a writ of habeas corpus, upon 
his executing the bond required by the committing magistrate. 
If the bond is raq.uired to be with one or more sureties, the 
surety or sureties must be approved by the officer taking the 
same. 



TITLE IV. 



Oertain 

unlawful 

assem- 

bUns a 

mltda- 

meaoor. 



Unlaviful cbssemhlies^ affrays and riots^ 

'8bc. 838. Certain nnlawf ul aasdmbling a mifldemeanor. 

839. Riot defined. 

840. Id., how punished. 

841. Unlawfully dlstaj-bing assembly, a misdemeanor. 

842. Refusing to leave unlawful assembly, etc., a misdemeanor. 

843. Refusing to assist in dispersing it, a misdemeanor. 

844. Resisting, etc., legal process, when a misdemeanor. 

V 

Pbeumikabt Nots. — The present statutes contain no definition of 
unlawnil assemblies or of riots. In 1845 an act was passed, no doubt 
occasioned by certain special circumstances and conditions in particu- 
lar parts of the State, inflicting a more severe punishment upon per- 
sons engaged in riotous proceedings who disguised themselves. Laws 
1845, ch. 3 (4: Edm., 279). We recommend the incorporation into the 
statute law, of provisions defining and grading these offences and their 
punishment The sections which we recommend are substantially 
taken from the proposed Penal Code, reported in 1865,* modified, how- 
ever, especially }n respect to punishments. . These modifications will 
explain and, we think, justify themselves upon a comparison of the 
two reports. 

§ 338. Whenever three or more persons^ either 

1. Assemble with intent to commit any unlawful act by 
force; or 

2. Assemble, with intent to carry out any purpose, in such 
a manner as to disturb the public peace, or to give ordinary 
persons reasonable ground to apprehend a breach of the 
peace ; or 

3. Being assembled, attempt or threateii any act tending to- 
ward a breach of the peace or an injury to person or prop- 
erty, or a6y other unlawful act ; 
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CHAP, v.] UNLAWFUL ASSEMBLIES, ETC. §§ 339-341. 

Such an assembly is nnlawfal ; and every person participat- ™^** 
ing therein, by his presence, aid, or instigation, is gaUty of a 
misdemeanor. 

[See proposed Penal Code, § 477, et seq. ] 

§ 339. Whenever three or more persons, having assembled §*J*^^^ 
for any purpose, disturb the public peace, by using force or 
violence to any other person or to property, or threaten or at- 
tempt to commit such a disturbance, or to do an unlawful act 
by the use of force or violence, accompanied with the imme- 
diate power of execution of such threat or attempt, they are 
guilty of a riot. 

[See id., § 474.] 

§ 340. A person guilty of a riot, or of participating in a p^^^ 
riot, either by being personally present, or by aiding, instigat- 
ing, or promoting the same, is punishable as follows : 

1. If the purpose of the assembly, or of the acts done or 
threatened or intended by the persons engaged, is to resist the 
enforcement of a statute of the State, or of the United States, or 
to obstrux5t any public officer of the State, or of the United 
States, in serving of executing any process or other mandate 
of a court of competent jurisdiction, or in the performance of 
any other duty ; or if the offender carried, at the timlfe of the 
riot, fire-arms or ajfy other dangerous weapon, or is disguised ; 
by imprisonment for not more than five years, or by a fine of 
not more than one thousand dollars, or by both such fine and 
imprisonment. . . 

2. In any other case, if the offender directs, advises, encour- 
ages, or solicits other persons, present or participating in the 
riot or assembly, to acts of force or violence, by imprisonment 
for not more than two years, or by a fine of not more than 
five hundred dollars, or by both such fine and imprisonment. 

3. In any case not embraced within the foregoing sub -divis- 
ions of this section, by imprisonment for not more than one 

- year, or by a fine of not more than two hundred and fifty dol- 
lars, or by both such fine and imprisonment. 

[See proposed Penal Code, § 475 ; Stephen^s Digest of Or. L., pp. 
45 and 46; L. 1845, c. 3] 

% 341. A person who, without authority of law, wilfully dis- irniaw- 
turbs any assembly or meeting, not unlawful in its character, Siiturb- 
is guilty of a misdemeanor. awembiy, 

[Proposed Penal Code, § 473.] mSlSS?? 
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§§ 342-3 45. OAEEYING OONCEAIiED WEAPONS, ETC. [chap. y. 

TITIjB ft /» 

Bef using § ^42. A person remaming present at the place of an unlaw- 

unilwfui f^l assembly or riot, after the persons assembled have been 

Msembiy, yj^amed to disperse by a magist^te or pnblic officer, is guilty 

meufor. of a misdemeanor, unless as a public officer, or at the request 

or command of a public officer, he is endeavoring or assisting 

to disperse the same, or to protect persons or property, or to 

arrest the offenders. 

[Proposed Penal Code, § 481.] 

to wltsf § 343. A person present at the place of an unlawful asseiiibly 
persing It, or rfot, who, being commanded by a duly authorized public 
meauor. officer to act or aid in suppressing the riot, or in protecting 
persons or property, or in arresting a person guilty of or 
charged with participating in the unlawful assembly or riot, 
neglects or refuses to obey such command, is guilty of a mis- 
demeanor. 

[Proposed Penal Code, § 482.] 

t?o??^!>"" § 344. A person who enters into a combination with another 
etclf^* to resist the execution of any legal process, or other mandate 
iewlwhen of a court of Competent jurisdiction, nnder circumstances not 
meanorT amounting to a riot, is guilty of a misdemeanor. 

[L. 1845, eh. 69, § 17. Proposed Penal Code, § 484.] 

# 



TITLE V/ 
Carrying concealed weapons and urdawfuL instruments. 

Sbo. S45. Garrjing, nsing, oonoealing, etc., certain weapons a felony. 

846. Id. ; possession presamptive evidence of guilt. 

847. Making, selling, etc., sach weapons a misdemeanor. 

848. Possessing burglarious instrument with criminal intent a misdemeanor ; 

but when the offender who has been previously convicted, guilty of 
felony. 

Carrying, § 345. A person who nses, or attempts to nse against 
oon'ceai- another, or who, with intent so to use the same, carries, con- 
certain" ceals or possesses, any instrument or weapon of the kind 

woftDons a 

felony. commouly known as a slung- shot, billy, sand-club, or metal 
knuckles, or a dagger, dirk, or dangerous knife, is guilty of 
a felony. 

[See L. 1866, ch. 716, § 1 (3 B. S., 6th ed., 937; 6 Edm., 810).] 
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CHAP, v.] OAEEYING CONCEALED WEAPONS, ETC. |§ 346-348. 

§ 846. The possession, by any person other than a public i ™pM?' 
officer, of any of the weapon^ specified in the last preceding JrellSSp- 
section, concealed or furtively carried on the person, is pre- evidence 
Bumptive evidence of carrying, or concealing, or possessing^ of guiit. 
with intent to use the same in violation of that section. 

[H.,§2.] 

§ 347. A person who manufactures, or causes to be manu- JSuigf 
factured, or sells or keeps for sale, or offers, or gives, or dis- ^inoM^,^ 
poses of, any instrument or weapon of the kind usually Slanor. 
known as a slung-shot, billy, sand-club, or metal knuckles, 
iaguUty of a misdemeanor. 

[L. 1849, ch. 378, repealed by L. 1866, ch, 716, § 3.] 

§ 348. A person who is found having in his possession any b2?gS5°* 

pick-lock, false key, bit, nippers, op any other instrument i?"ume'ut 

adapted or commonly used for the commission of burglary, criminal 

or larceny, being in or about a building, or in the night time, ISudi* 

or otherwise under circumstances evincing an intent to use off^ndli 

the same in the commission of any crime, is guilty of a mis- SJenp?!- 

demeanor, unless he has been previously convicted of a crime, JonTidted, 

in which case he is guilty of a felony. SioSy.**^ 

[This section has been taken from L. 1862, ch. 374, g 1 (5 Edm., 
166).] 
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nxut 



CHAPTER VI. 

OFFENCES AGAINST MORALITY, DECENCY, AND 
THE GENERAL PUBLIC INTERESTS. 

TITLE I. — Oftekcbs aoaiitst kobaltct xsd dbcsitot. 

TITLE n.— NuiSAKOBS. 

TITLE IIL — Obueltt to aitihals. 



TITLE L 



Crime 

against 

nature, 

how 

punished 



OffenctB against morality and decewcy. 

8bo. 848, 850. Crime agftinBt nature, how ponislied. 

851. Id. ; incest. 

852. Expoeure of person a misdemeanor. 

858. Possessing, selling, etc., obscene print, etc., a misdemeanor. 

854. Id.; Indecent article, drug, advertisement, etc. 

855. Id^ ; mailing, carrying, etc., obscene print, indecent article, etc. 

856. Id.; warrant to sberiff to search for and cTestroy such articles. 

857. Physician's instruments not deemed indecent, etc. 

858. Body stealing, how punished. 

859. Id. ; receiving stolen body. 

860. Id. ; opening grave to steal body, vestment, etc. 

§ 349. A person who commits the detestable and abominable 
crime against nature, with mankind or with a beast, is punish- 
able by imprisonment for not less than five, nor more than 
twenty years. 

[2 E. S., 689, Part 4, ck 1, tit. 5, § 20 (3 E. S., 5th ed., 970 ; 2 
Bdm., 711).] / 

• 

§ 350. A person who, with his sexual organ, penetrates any 
part of a dead body, is guilty of the crime against nature^ 
and is punishable by imprisonment for libt less than five, nor 
more than twenty years. 

[Note. The shocking ofFence made panishable by this section is said 
to be actually committed.] 
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OHAP. VI.] OFFENCES AGAINST MORALITY, ETC. §§ 351-354 

TT1TUB 1 

§ 351. Where persons, within the degrees of consanguinity, w. . 
within which marriages are declared by law to be incestuous ^^^^ 
and void, intermarry or commit adultery or fornication with 
each other, each of them is punishable by imprisonment for 
not more than ten years. 

[Id., § 12 ; 1 Parker's Cr. R, 344.] 

§ 362. A person who wilfully and lewdly exposes his per- Exposure 
son, or the private parts thereof, in any public place, or in any a misde^ 
place where others are present, or procures another so to ex- 
pose himself, is guilty of a misdemeanor. 

[See proposed Penal Code, § 363.] 

§ 363. A person who sells, lends, gives away or offers to posBea*- 
give away, or shows or exhibits, or has in his possession, with iefiing 
intent to sell or give away, or to exhibit or show, or advertises SiJicene 
or otherwise offers for loan, gift, sale or distribution, an ob- SS°^ 
scene or indecent writing, paper, picture, dra\^ng, photo- 
graph, or book, or any article or instrument of indecent or 
immoral use, or who advertises the same for sale, or designs, 
copies, draws, photographs, or otherwise prepares such a pic- 
ture, book, drawing, or other article, or writes, or prints or 
causes to be written or printed, a circular, advertisement, or 
notice of any kind, or gives information orally, stating when, 
where, how, or of whom, or by what means, such an indecent 
or obscene article or thing can be produced or obtained, is 
guilty of a misdemeanor. 

[L. 1872, ch. 747, part of § 1, as amended by L. 1873, ch. 777 (9 
Edm., 468, 770).] 

§ 354. A person who sells, lends, gives away, or in any id., in- 
manner exhibits, or offers to sell, lend, or give away, or has t^S^il 
in his possession, with intent to sell, lend or give away, or fd^ekise. 
advertises or offers for sale, loan or distribution, any instru^ So.°^ 
ment or article, or any drug or medicine, for the prevention 
of conception, or for causing unlawful abortion, or who writes 
or prints, or causes to be written or printed, a card, circular, 
pamphlet, advertisement or notice of any kind, or gives infor- 
mation orally, stating when, where, how, of whom, or by what 
means, such an article or medicine can be purchased or ob- 
tained, or who manufactures any such article or medicine, is 
guilty of a misdemeanor. 

[Id.] 
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TTTLXL 

Id. ; mail- 

Ipgt . 
carrying, . 
eto., ob- 
scene 
print, 
Indecent 
article, 
etc. 



Id.; war- 
rant to 
sheriff to 
search lor 
and 
destroy 
such arti« 
des. 



Physi- 
cian's 
instru- 
ments not 
deemed 
indecent, 
etc. 



§ 865. A person who deposits, or caases to be deposited, in 
any post-office within the State, or places in charge of an ex- 
press company, or of a common carrier, or other person, for 
transportation, any of the articles or things specified in the last 
two sections, or any circnlar, book, pamphlet, 'advertisement, 
or notice relating thereto, with the intent of having the same 
conveyed by mail or express, or in any other manner, or who 
knowingly or wilfully receives the same, with intent to carry 
or convey, or does carry or convey, the same, by express or 
in any other manner except in the United States mail, is guilty 
of a misdemeanor. 

[L. 1872, oh. 747, § 2 (9 Edm., 469).] 

§ 356. A magistrate having jurisdiction to issue warrants in 
criminal cases, upon due complaint that any person within 
his jurisdiction is offending against the provisions of this title, 
supported by oath or affirmation, must issue a warrant, directed 
to the sheri|r or to any constable, marshal, or police officer 
within the county, directing him to .search for, seize, and 
take possession of any of the articles or things specified in 
any sections of this act, in the possession of a person against 
whom complaint is made. - The magistrate must immediately 
transmit every article or thing, seized by virtue of the warrant, 
to the district-attorney of the county, who must, upon the 
conviction of the person from whose possession the same were 
taken, destroy the same, or cause them to be destroyed, and 
cause to be entered upon the records of the court in whiich 
the conviction is had, the fact of such destruction. 

[L. 1872, eh. 747, § 3, as amended by L. 1873, oh. 777, § 4 (9 

Edm., 771).] 

• 

§ 357. An article or instrument, which is used or applied by 
physicians lawfully practising, or by their direction or pre- 
scription, for the cure or prevention of disease, is not an article 
of indecent or immoral nature or use, within this title. The 
supplying such articles to such physicians or by their direc- 
tion, or prescription, is not an offence under this title. 

[L. 1873, ch. 777, § 5 (9 Edm., 771).] 



Seifing, § ^^^* -^ person who removes a dead body of a human being, 

puBished. ^^ ^^7 P^^* ^^ remains thereof, from a grave, vault, or other 

place where the same has been buried, or from a place where 

the same has been deposited while awaiting burial, without 

right or authority of law, with intent to sell or demand money 
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for the same, or for the purpose of dissection, or from malice 

or wantonness, is punishable by imprisonment for not more 

than five years or by a fine not exceeding one thousand dollars 

or both. 

[3 K. S., 688, Part 4, oh. 1, tit 6, § 13 (3 R. S., 5th ed., 968; 2 
Edm.,710).] 

§359. A person who purchases, or receives except for the JJiVi^ 
purpose of burial, the dead body of a human beirig, or any g^jj|^ 
part thereof, knowing that the same has been removed con" 
trary to the last preceding section, is punishable by imprison- 
ment for not more than three years. 

[Id., §14.] 

§ 360. A person who opens a grave or other place of inter- J^-^jjjng 
ment, temporary or otherwise, or a building wherein the dead f ™^f ^^ 
body of a human being is deposited while awaiting burial, vestment, 
without right or authority of law, with intent either to remove ^^ 
the body, or any part or remains thereof, for the purpose of 
Belling or demanding money for the same, or for the purpose of 
dissection, or for malice or wantonness, or to steal or remove 
the coffin or any part thereof, or any thing attached thereto, 
or any vestment, or other article interred, or intended to be 
interred with the dead body, is punishable by imprisonment 
for not more than two years, or by a fine of not more than two 
hundred and fifty dollars, or by both such fine and imprison- 
ment. • 

[Id., § 15,] 



TITLE 11. 

Nuisances. 

Sac. 861. Maintaininjr, etc., public nuisance a misdemeanor. 

862. Id.; keeping disorderly house, house of assignation, etc 

863. Id.; gambling house. 

864. Common gambler defined ; id., guilty of a misdemeanor. 

865. Bets, wagers, pool-selling, horse races and wagers on elections. 

866. Contriving, drawing, etc., lottery, how punished, 

867. Selling, etc., lottery ticket, etc., a misdemeanor. 

868. Id.; advertising, etc., a lottery. 

869. Id.; offering, etc., property for sale dependent upon lottery drawing. 

870. Id.; keeping, etc., office for registering lottery tickets, etc. 
[15] . • 113 
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[chap. n. 



Maln- 
taiolDg. 
etc., pub- 
lic nui- 
sance a 
miade- ^ 
meaner. 



Id.; keep- 
ing disor- 
derly 
house, 
house of 
assigna- 
tion, etc. 



Hjbp, 871. Id.; insuring against loss by lottery. 

872. Id.; advertising offer to insure against loss by lottery. 

878. Id.; permitting building to be used for certain unlawful acts. 

S74. Id.; unlawfully keeping, ete., certain explosives in a city or village. 

875. Id.; contaminating public waters. 

*§ 361. A person who maintains or commits a public nnisance, 
the punishment for which is not specially prescribed, or who 
wilfully omits or refuses to perform any legal duty relating 
to the removal of such a public nuisance, is guilty of a misde- 
meanor. 

[Proposed Penal Code, § 432.] 

§ 362. A person who keeps a house of ill-fame or assignation 
of any description, or a house or place for persons to visit for 
unlawful sexual intercourse, or for any other lewd, obscene, 
or indecent purpose, or a disorderly house, or any place of 
public resort by which the peace, comfort, or decency of a 
neighborhood is habitually disturbed, or who, as agent or 
owner, lets a building or any portion of a building, knowing 
that it is intended to be used for any purpose specified in this 
section, or permits any building or portion of a building to 
be so used, is guilty of a misdemeanor. 

[Seo 2 R S., 702, Part 4, eh. 1, tit 7, § 29 (3 K. S., 6th ed., 989; 2 
Edin., 725); proposed Penal Code,§§ 368 and 369.] 

§ 363. A person who keeps a room, shed, tenement, tent, 
booth, building, float, or vfessel, or any part thereof, to be 
used for gambling, or being the owner or agent, knowingly 
lets, or permits the same to be used, for gambling, is guilty of 
a misdemeanor. 

[L. 1851, eh. 504, § 1 (4 Edm., 40).] 

comipon § 364. A person who is the owner, agent, or superintendent 

SSSned*;. of a placc, establishment, device, or apparatus, for gambling ; 

o^a^ifi?^ or who hires, permits or allows a room, table, establishment 

demeanor. ^^ apparatus to be used for such a purpose ; or who engages 

as dealer, game-keeper, or player in any gambling or banking 

game, where money or property is dependent upon the result ; 

or who sells or offers to sell what are commonly called lottery 

policies, or any writing, paper, or document in the nature of a 

bet, wager, or insurance upon the drawing or drawn numbers 

of any public or private lottery ; or who indorses a book, or 

any other document, for the purpose of enabling others to 

114 



Id. ; gam- 
bling 
house. 



CHAP. VI.] NUISANCES. . §§ 365-367. 

sell, or offer to sell, lottery policies, or other such writings, ^^^^^• 
papers, or documents, is a common gambler, and punishable 
by imprisonment for not more than two years, or by a fine 
not exceeding one thousand dollars, or both. 

[See id., § 2, as amended by L. 1855, ch. 214 (2 E. S., 5th ed., 926 ; 
4Edm., 40).] 

§ 365. A person who keeps any room, shed, tenement, tent, Bets, 
booth or building, or any part or portion of any room, shed, aiJf pool 
tenement, tent, booth or building, or occupies any place upon J^ree- 
public or private grounds anywhere within this State, with f^^^^'^* • 
apparatus, books or paraphernalia, for the purpose of record- 
ing or registering bets or wagers, or of selling pools, and any 
person who records or registers bets or wagers, or sells pools 
upon the result of any trial or contest of skill, speed or power 
of endurance, of man or beast, or upon the result of any 
political nomination, appointment or election ; or being the 
owner, lessee or occupant of any room, shed, tenement, 
tent, booth or building, or part or portion thereof, knowingly 
permits the same to be used or occupied for any of the purposes 
aforesaid, or therein keeps, exhibits or employs any device or 
apparatus for the purpose of recording or registering such bets 
or wagers, or the selling of such pools, or becomes the cus- 
todian or depository for hire or reward, of any money, prop- 
erty or thing of value staked, wagered or pledged as aforesaid 
upon any such result, is guilty of a misdemeanor, punishable 
by imprisonment for one year, or by fine not exceeding two 
thousand dollars, or both. 

[L. 1877, ch. 178.] 

§ 366. A person who contrives, prepares, proposes or draws f ®°*^^ 

a lottery, or aids or assists in contriving, preparing or drawing {Jf^^®^*^- 

tl^e same, is punishable by imprisonment for not more than ^J^jg^^^ 

two years, or by fine of not more than one thousand dollars, 

or by both such fine and imprisonment. 

rSee 1 B. S., 665, Part 1, ch. 20, tii 8, § 27 (2 E. S., 5th ed., '929; 1 
Edm., 618).] 

§ 367. A person who sells, gives, or in any way whatever selling, 
furnishes or transfers, to or for another, a ticket, chance, share, fottery 
or interest, or any paper, certificate, or instrument, purport- ©to., a' 
ing to be or to represent a ticket, chance, share, or interest, in meanor. 
or dependent upon the event of a lottery, to be drawn within 
or without the State, is guilty of a misdemeanor, 

[Id-, § 29.] 
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TITLE 2. 
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§ 368. A person who, by writing or printing, or by circular 
or letter, or in any other way, advertises or publishes an ac- 
count of a lottery, whether within or without the State, stat- 
ing how, when or where the same is to be or has been drawn, 
or what are the prizes therein, or any of them, or the price of 
a ticket, or any share or interest therein,. or where or how it 
may be obtained, is guilty of a misdemeanor. 

[Id., § 28 ; proposed Penal Code, § 376.] 

§ 369. A person who offers for sale, distribution, or disposi- 
tion, in any way, real. or personal property, or any interest 
therein, to be determined by lot or chance, dependent upon 
the drawing of a lottery within or without the State, or who 
sells, furnishes, or procures, or causes to be sold, furnishegi, 
or procured, in any manner, a chance or share* or any interest 
in property offered for sale, distribution, or disposition, in vio- 
lation of this title, or a ticket or evidence of such a chance, 
share, or interest, is guilty of a misdemeanor. 

[Id., § 30.] 

§ 370. A persQU who opens, sets up, or keeps, by himself or 
another person, an office or other place for registering the 
numbers of tickets in a lottery within or without the State, 
or for making, receiving, or registering any bets or stakes 
for the drawing, determination, or result of such a lot- 
tery, or who advertises or in any way publishes any account 
of an opening, setting up, or keeping of such an office or place, 
is guilty of a misdemeanor. 

[Id., §§ 34 and 37.] 

§ 371. A person who insures, or receives any consideration 
for insuring, for or against the drawing of a ticket, share, or 
interest in a lottery, or of a number of such a ticket, share or 
interest, or who receives any valuable consideration upon an 
agreement to pay money, or deliver property, in the event that 
a ticket, share, or interest, or a number of such a ticket, share, 
or interest in a lottery, shall prove fortunate or unfortunate, 
or shall be drawn or not drawn in any particular way or in 
any particular order, or who promises or agrees, or offers to 
pay money, or to deliver property, or to do or forbear to do 
any thing for the benefit of any person, with or without con- 
sideration, upon any accident or contingency dependent on 
the drawing thereof, or of any number or ticket therein, is 
guilty of a misdemeanor. 

[Id., §§ 36 and 37.] 
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[Id, §§ 36 and 37.] ™"''- 

§ 372. A person who, by writing or printing, or by circular J^Virtis- 
or letter, or in any other way, advertises or publishes an oflfer, [SlniSre 
notice, or proposition, in vioLation of the last section, is guilty f^^^ 
of a misdemeanor. lottery. 

[Proposed Penal Code, §. 380.] 

§ 373. A per^j>n who lets or permits to be used, a building, J^j^j-JP®'" 
or portion of a building, knowing that it is intended to be Jo be ufed 
used for keeping or maintaining a public nuisance, or for a Jjfn ®^ 
purpose declared punishable by this title, is guilty of a mis- ^1^^ 
demeanor. 

[Proposed Penal Code, § 382.] 

§ 374. A person who makes or keeps gunpowder, nitro-gly- ^Jij^. 
cerine, or any. other explosive or combustible material, within Sleping, 
a city or village, or carries such materials through the streets Jifn °®'^" 
thereof, in a quantity or manner prohibited by law or by or- ^^^ofty^ 
dinance of the city or village, is guilty of a misdemeanor. orvuiage. 

[Sfee L. 1846, eh. 291, § 19.] 

§ 375. A person who throws or deposits gas tar, or the ref- ^'iSJg;: ' 
use of a gas house or gas factory, or offal, refuse, or any other ^fte^^"® 
noxious, offensive, or poisonous substance into any public 
waters, or into aijy sewer or stream running or entering into 
such public waters, is guilty of a misdemeanor. 

, [L. 1845, ch. 201 (3 Edm., 848) ; extended to the State at large.] 



TITLE IIL 

Cruelty to animals. 

« 

8bo. 876. Oyerdriying animal ; failing to provide proper sustenance. 

877. Abandoment of disabled animal. 

878. Failure to provide proper food and drink to impounded animal. 

879. Selling or offering to sell, or exposing disabled animal. 

880. V^hen animal suffering with contagious or incurable disease may be 

killed. 

881. Carrying animal in a cruel manner, a misdemeanor 

882. Animal wantonly poisoned, or attempted to be poisoned, a misdemeanor. 

883. Throwing substance injurious to animals in public place, a misde- 

meanor. 
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[chap, vl 



lixtiBS. g^ gg^ Keeping milch cows in unhealthy places and feeding them with food 

producing unwholesome milk a misdemeanor. 

885. Transporting animals for more than 28 consecutive hours a misde- 

meanor. 

886. Setting on foot fights between birds and animals, a misdemeanor. 

887. Keeping, etc » a place where animals are fought, a misdemeanor. 

888. Running horses on highway, a misdemeanor. 

889. Police officer muft, and officer of certain societies may, arrest ofienders 

obstructing officers in discharge of their duties. 

890. Officers may take charge of animals and implements. 

891. Fines and penalties to be paid over to certain socJsties. 
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§ 376. A person who overdrives, overloads, tortures, un- 
necessarily or cruelly beats, wantonly or unnecessarily injures, 
maims, mutilates or kiUs any animal, whether wild or tame, 
and whether belonging to himself or another, or deprives any 
animal of necessary sustenance, food or drink, or wantonly 
neglects or refuses to furnish it such sustenance or drink, or 
causes, procures or permits any animal to be overdriven, over- 
loaded, tortured, cruelly or unnecessarily beaten, wantonly 
or unnecessarily injured, maimed, mutilated or killed, or to 
be deprived of necessary food or drink, or who wilfully sets on 
foot, instigates, engages in, or in any way furthers any such 
act of cruelty to any animal, or any act tending to produce 
such cruelty, is guilty of a misdemeanor. 

[L. 1866, eh. 682; L. 1867, ch. 376 ; 2 R. S., 695, § 26.] 

§ 377. A person being the owner or possessor, or having 
charge or custody of a maimed, diseased, disabled or infirm 
animal, who abandons such animal, or leaves it to die in a 
street, road or public place, or .who allows it to lie in a public 
street, road or public place, more than three hours after he is 
notified that it is loose or left disabled, is guilty of a misde- 
meanor. 

[L. 1866, ch. 682, § 2 ; L. 1867, ch. 376, § 7.] 

§ 378. A person who having impounded any animal, or 
caused it to be impounded, refuses or neglects to supply to 
such animal during its confinement a suflScient supply of good 
and wholesome food and water, is guilty of a misdemeanor. 

[L.1867,ch. 375, §3.] 



seiHnff § 379. A person who knowingly sells or offers to sell, uses, 

^agdS^ exposes, or causes or permits to be sold, offered for sale, used 
uiimaL or exposed, any horse or other animal having the disease 
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known as glanders or farcy, or other contagious or infectious ™''^*- 
disease dangerous to the life or health of human beings, pr 
destructive to animals, or which is diseased past recovery, or 
who refuses upon demand to deprive of life an animal affected 
with any such disease, is guilty of a misdemeanor. 

[L. 1878, ch, 28.] ' 

§ 380. A horse or other animal found abandoned or at large, ^h^n 
and as such is certified by two reputable residents of the town, gufferiog 
village or city to be affected with ''glanders '' or farcy, or to S^ujSs"" 
be injured or diseased past recovery, may be deprived of life Sfedf^'*" 
by any constable or police officer, or by any agent or officer bS^kiuelT. 
of '' The American Society for the Prevention of Cruelty to 
Animals of the City of New York," or of any incorporated 
society for the prevention of cruelty to animals in any city, 
village or county. 

[L. 1878, eh. 28.] 

§ 381, A person who ^carries or causes to be carried in or canying 
upon any vessel or vehicle any animal in any cruel or inhu- S^mei ** 
man manner, or so as to unnecessarily produce suffering or mfsd^'^' * 
torture, is guilty of a misdemeanor. meanor. 

[L. 1867, ch. 375, § 5.] » 

§ 382. A person who wantonly or maliciously administers Animai 
any poisonous or noxious drug or substance to an animal, or poisoned 
exposes any such drug or substance with intent that the same tempted 
shall be taken by an animal, whether such animal be the poisoned, 
property of himself or another, is guilty of a misdemeanor. meanor. 

[2 R S., 689, § 16.] 

§ 383. A person who throws, or places, or causes to be Throwing 
thrown or placed upon any road, highway, street or public fnj^ftjffur 
place, except upon the curves, crossings or switches of railroad in SSbuo** 
tracks, any salt or saltpetre, to dissolve or remove any snow or mfsd^l^ * 
ide therefrom, or who wilfully* throws, drops or places, qj. '"®*'^°'' 
causes to be thrown, dropped or placed, any nails, pieces (tf 
metal, or any substance or thing which might lame, wound, 
cut, maim, disable or injure any animal, is guilty of a misde- 
meanor. 

[L. 1876, eh. 16, § 2.] 

§ 384. A person who keeps a cow or cows, for the produc- Keeping 
tion of milk, in a crowded or unhealthy place, or feeds such S»ws m 
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uuhMithy cow or cows upoii any food that prodaces impure or anwhole- 
fiJdSfg*"^ some milk, is guilty of a misdemeanor, punishable by a fine 
flSd^ not exceeding fifty dollars, or imprisonment not exceeding 
SSheaW thirty days, or both by such fine and imprisonment 
m"JdV* [L. 1864, eh. 544.1 * ' 

meanor. 

porSng § 385. A railroad company or corporation, or* any owner, 
for more agent, Consignee, or person in charge of any horses, sheep, cat- 
conse^u- tle^ or swlue, on or for transportation, who confines or causes 
a raiade"'^ or suffers the same to be confined in cars for a longer period 
meanor. ^j^^^ tweuty-eight consecutlVe hours, without unloading for 
rest, water and feeding, for a period of at least ten consecutive 
hours, unless prevented by storm or inevitable accident, 
is guilty of a misdemeanor. In estimating such confinement, 
the time such animals hg^ve been confined without such rest, 
on connecting roads from which they are received, shall be 
computed, it being the intention to prevent their continuous 
confinement beyond twenty -eight hours, ijnless prevented by 
storm or inevitable accident. If the owner, agent, consignee, 
or person in charge of any such animals refuses or neglects 
upon demand to pay for the care or feed of the animals while 
so unloaded or rested, the railroad company, or other carriers 
thereof, may charge the expense thereof to the owner or con- 
signee, and shall have a lien thereon for such expense, and no 
damage shall be recovered by any owner or consignee, of such 
animals for their detention, or for loss of time occasioned by 
stopping or unloading the animals for food or rest as requir^ 
herein. 

[L. 186C, eh. 560.] 

foot Sfhte § ^^^' ^ Person who sets on foot, instigates, promotes or 

wrda^ahd carries on, or does any act as assistant, umpire, principal, or 

5m?8d©^ witness, or in any way aids in or engages in the furtherance 

meanor. ^f ^^y flght between cocks or other birds, or dogs, bulls, 

bears, or any animals, premMitated by any person owning, 

or having custody of such birds or animals, is guilty of a 

misdemeanor. 

[L. 1856, ch. 98.] 

Keeping, § 387. A porsou who keeps or uses, or is in any way con- 
piace nected with, or interested in the management of, or receives 

where ani* 

male are mouey for the admission of any person to a house, apartment, 
misde-' pit or place kept or used for baiting or fighting any bird or 

meanor. ^^^ 
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animal, and any owner or occuQant of a house, apartment, pit '^^^^ 
or place, who wilfully procures or permits the same to be used 
or occupied for such baiting or fighting, is guilty of a misde- 
meanor. 

[L. 1867, ch. 375.] 

§ 388. A person driving any vehicle upon any plankroad, Running 
turnpike or public high way, who shall run the horses drawing pSSiIJ^'* 
the same^ or cause or permit them to run, is guilty of a misde- a mte^' 

meanor. 

meanor. mwmur. 

[2 R. S., 6fch ed., 966, §§ 4, 7. E. S., vol. 1, p. 696.] 

§ 389. A constable or police officer must, and any agent or pouce 
officer of the American Society for the prevention of cruelty to SfSstJand 
animals, or of any other incorporated society for the preven- SStai"** 

SOCi6ti08 

tion oi cruelty to animals, may arrest and bring before any may, ar- 
court or magistrate having jurisdiction any person oflfending offenders 
! against any of the provisions of this title. tng officers 

Any such constable, police officer or agent may interfere to charge of 
prevent the perpetuation in his presence of any act of cruelty duties. 
forbidden by this title. 

A person who obstructs or interferes with any such officer 
or agent of such society in the exercise of his right or the 
discharge of his duty according to this title, or who wilfully 
prevents such an officer or agent from doing his duty, is guilty 
of a misdemeanor. 

« 

[L. 1867, ch. 375, § 25 ; and L. 1866.] 

§ 390. Any officer authorized by law to make arrests, may omoere 
lawfully take possession of any animals, or implements, or SSrReof 
other property used or employed, or about to be used or em- SSdimpie- 
ployed, in the violation of any provision of law relating to ™®°'®' 
fights among animals. He must state to the person in charge 
thereof, at the time of such taking, his name and residence, 
and also the time and place at which the application herein- 
after provided for will be made. The officer, after taking pos- 
session of such animals, or implements, or other property^ 
must apply to the magistrate before whom complaint is made 
against the offender violating such provisions of law, for the 
order next hereinafter mentioned, and must make and file an 
affidavit with such magistrate, stating therein the name of the 
offender charged in such complaint, the time, place, and 
description of the animals, implements, or other property so 
taken, together with the name of the party who claims the 
same, if known, and that the affiant has reason to believe, 
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™"**^ and does believe, stating the^groands of such belief, that the 
same were used or employed, or were about to be used or em- 
ployed in such violatiou, and will establish the truth thereof 
upon the trial of such offender. He must then deliver such 
animals, implements, or other property to such magistrate, 
who must thereupon, by order in writing, place the same in 
the custody of an oflScer, or other proper person to be in such 
order named and designated, to be by him kept until the trial 
or final discharge of the offender, and shall send & copy of 
such order, without delay, to the district-attorney of the 
county. The officer or person so named and designated in 
such order must immediately thereupon assume such custody, 
and must retain the same for the purpose of evidence upon 
such trial, subject to the order of the court before which such 
offender may be required to appear, untU his final discharge 
or conviction. Upon the conviction of such offender the ani-. 
mals, implements, or other property, must be adjudged by the 
court to be forfeited. In the event of the acquittal, or final dis- 
charge without conviction of such offender, such court must, 
on demand, direct the delivery of the property so held in 
custody to the owner thereof. 
[L. 1875, ch. 246.] 

Fines and § 391. All fiues, penalties or forfeitures imposed or collected 

to be paid for a violatiou of the provisions of this title, or of any act for 

certain the prevention or punishment of cruelty to animals, now in 

force, or hereafter passed, must be paid on" demand to the 

incorporated Society for the Prevention of Cruelty to Animalg 

in the county w*here the same are collected, or if there be no 

such society, then to the American Society for the Pre7ention 

of Cruelty to Animals, located in the city of New- York. 

[L. 1874, ch. VZ, § 6.] 
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CHAPTER VII. 

OFFENCES CONNECTED WITH THE MANAGEMENT 
OF TRANSPORTATION AND OTHER CORPORA- 
TIONS, AND MISCELLANEOUS OFFENCES NOT 
HEREINBEFORE CLASSIFIED. 

• 

Sbc. dd2. Employment of an engineer who tiaxmot read ordinary handwriting, a 
misdemeanor. 
S93. Id.; a person acting as engineer who cannot read ordinary handwriting. 
894 Id.; intoxication of person running railroad trains and steamboats. 

895. Id.; failure to ring bell and sound whistle at crossings. 

896. Id.; placing passenger cars in front of baggage and freight cars. 

897. Id.; not having platform so constructed as to prevent passengers falling 

between them, while cars are in motion. 

898. Certain officers of railroad companies to be uniformed, etc. 

899. Railroad corporations not to incur liabilities beyond available mean& 

400. Last section limited. 

401. Sale of certain passenger tickets in place other than office of company 

a misdemeanor. 

402. Id.: selling passenger tickets above established price, etc 

403. Id.; riding on freight cars without permission. 

404. Id.; higher pressure of steam than that fixed by duly authorized officer. 

405. Id.; generation of unsafe amount of steam in boiler in vessel to exceed 

another in speed. 

406. Id.; certain sale and exchanges of passenger tickets. 

407. Id.; failure of director upon whom.an application for an injunction is 

served, to notify co-directors. 

408. Id.; master of vessel from foreign port bringing into this State a for- 

eign convict. 

409. Id.; non-resident taking or planting oysters. 

410. Id.; the use of certain dredges. 

411. Id.; mock auctions. 

412. Id., dealer in milk out of county, where produced, to mark cans and 

Vehicles with his name, etc. 
418. Id.; failure to mark baled hay with gross weight, etc. 

414. Id.; failure to mark packages containing imitation butter with the 

word "Oleomargarin." 

415. Id.; delivery of less than 2000 pounds for a ton of coal. 

416. Id.; use of packages marked by inspector without destroying the 

marks. 

417. Id.; use of words " and Company," or ** &Co.,** in firm name, not rep- 

resenting an actual partner. 

418. Preparation of prescription by persons not qualified, a misdemeanor, if 

death ensues, a felony. 

419. Practising medicine without license, a misdemeanor. 
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Sbc. 420. Id.'; other tlian Hell Gate pilot to pilot ▼easel throagh ** Hell Qate". 

421. Id. throwing sabstances in the navigable waters which interfere with 

navigation, etc. 

422. Id.; sale of lands not in possession of grantor. 

423. Id.; to exact more than eight hoars for a daj's work in certain cases. 

424. Id.; maintaining private insane asylum, etc., without a license. 

425. Id.; fraudulent entry into agricaltural fair grounds. 

426. Id.; drugging a person with intent to enlist him in military service, 

eta • 

MntoT ^ '^^' Acorporatioa or any person who, as an officer of a 
who can- conjuration, or otherwise, knowingly employs another to act as 
StoVSmfa- ^^ engineer or engine-driver, to run locomotives or trains on 
demeanor, any railroad in this State who cannot read the time-tables and 
ordinary handwriting, is guilty of a misdemeanor. 
[L. 1870, eh. 636, § L] 



Id.: person § 393. A persou who, being unable to read the time-tables 
engi°n^e?, of the road and ordinary handwriting, acts as an engineer, or 
not^reSd." runs a locomotive or train on any of the railroads in this State, 
is guilty of a misdemeanor. 

[L. 1870, ch. 638, § 2.] 

id.;intoxi- § 394. A person who, being employed upon any railroad as 
pereon**' engineer, conductor, baggage master, brakeman, switch-tender, 
trains^and fireman, bridge-tender, flagman, signal man, or having charge 
of stations, starting, regulating or running trains upon a rail- 
road, or being employed as captain, engineer or other officer 
of a vessel propelled by steam, who is intoxicated while en- 
gaged in the discharge of any of such duties, is guilty of a 
misdemeanor. 

[L. 1871, ch. 660, § 41, extended to vessels.] 

Id.; fauure § 395. A person, acting as the engineer driving a locomo- 
beil'** tive on any railroad in this State, who fails to ring the bell, 
rafinfad or souud the whistle, upon such locomotive, or cause the 
same to be rung or sounded at least eighty rods from any 
place where such railroad crosses a travelled road or street. on 
the same level (except in cities), or to continue the ringing 
such bell, or sounding such whistle at intervals, until such 
locomotive, and any train to which the locomotive is attached, 
shall have completely crossed such road or street, is guilty of 
a misdemeanor. 

[L. 1854, ch. 282, § 7 (3 Edm., 643).] 
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CHAP, vir.] MISCELLANEOUS OFf ENOES. §§ 396-399. 

§ 396. A person, being an officer or employee of a railroad f^'p^' 
company who, knowingly places or allows, directs, or suf- fnfront*of 
fers to be placed a baggage, freight, lumber* oil or merchan- cS^^us! 
dise car in front of a car used for the conveyance of passen- 
gers in a railroad train, is guilty of a misdemeanor. 

[L. 1860, ch. 140, § 38 (3 Edm., 636).] 

§ 397. A railroad company, and any officer or director of J^-^j^^* 
such railroad company having charge thereof, and any person J^^^g g^ 
managing a railroad in this State, or which runs its cars into ©5°^™*'^ 
or through this State, who fails to have the platforms or ends SlSJIngers 
of the passenger cars constructed in such a manner as will tweeX 
prevent passengers falling between the cars when in motion, 
is guilty of a misdemeanor. ^ 

[L. 1867, ch. 483, part of § 1.] 

§ 398. A person who, either conain ^ 

1. Advises or induces any one, being an officer, agent or SS'»' 

\ •' *-' 7 o companies 

employee of any railroad company to leave the service of Jo be uni- 
such company, because it requires a uniform to be worn by 
(Buch officer, agent or employee, or to refuse to wear such uni- 
form, or any part thereof ; or 

2. Uses any inducement with a person employed by a rail- 
road company, to go into the service or employment of any 
other railroad company, because a uniform is required to be 
worn; or 

3. Wears the uniform designated by a railroad company, 
without authority ; * 

Is guilty of a misdemeanor. 
[L. 1867, eh. 483, part of § 1.] 

Railroad 

§ 399. An officer, stockholder or agent of any incorporated tioMDot 
railroad company in this State, who knowingly incurs or iiabuities 
assents to, or has any agency in contracting or incurring any available 
debt, by or on behalf of any such railroad company, beyond 
or exceeding its available means in possession under its con- 
trol and belonging to it, including its bona fide and available 
stock subscriptions, and exclusive of its real estate at the 
time the same shall be contracted or incurred, to pay and 
discharge the same, and all of its debts previously con- 
tracted or incurred, is guilty of a misdemeanor: 

[L. 1846, ch. 230 (3 Edm., 608).] * 
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§§ 400-4 04. MISCELLANEOUS OFFENCES. [chap. tii. 

ISSiion § ^^^- "^^^ provisions of the last section shall not apply to 
limited, ^ny loan which %ny incorporated railroad company in this 
State shall be expressly authorized by law to make, over and 
above its available means. Debts incurred or contracted in 
violation of the provisions of the last section shall not be 
deemed invalid as against such company by reason thereof. 

[Id.] 

certafa § ^^^' "^ persou who sells, or offers to sell, any ticket, or printed 
SSfete*^ or written, or partly printed and partly vmtten instrument, 
othe? t^ln issued or purporting to be issued by any railroad, steamboat 
oSnpaniee ^^ steamship company in this State or elsewhere, entitling or 
meanor" piirporting to entitle the holder to a passage or transportation 
in a\essel or vehicle of such company, or any order for suck 
ticket or instrument, except in an office designated by such 
company, as a place where tickets are sold, and wherein he is 
employed and authorized by such company to sell tickets, is 
guilty of a misdemeanor. Provided, that except in the coun- 
ties of New-York or Kings, such orders or tickets may also 
be aold by any such person at an office conveniently located 
by agents of other duly organized railroad companies. 

[L. 1860, ch. 103 (5 Edm., 154, § 4); L. 1857, ch. 470 (3 Edm., 663); 
L. 1868, eh. 820.] 

Jf palSln- § 402. A person who, in this State, sells or offers to sell at a 
ger tickets price exceeding the established rates, any ticket or instrument 
ed price?" entitling or purporting to entitle the holder thereof to trans- 
portation on. the vehicles or vessels of any railroad, steamboat 
or steamship company in this State or elsewhere, is guilty of 
a misdemeanor. 

[L. 1857, ch. 470 ; 3 Edm., 652. L. 1853, ch. 218, § 9 ; 4 Edm., 331.] 

onVrei^ht* § ^^^' ^ person who rides on any freight or wood car with- 

oS^lr?" out authority or permission of the proper officers of the road, 

miasion. or of the persou in charge of said car or engine, or who gets 

on or oflf any car or train while in motion, for the purpose of 

obtaining transportation thereon as a passsenger, is gxulty of a 

misdemeanor. 

[L. 1878, ch. 261, part of § 1.] 

Id.; higher § 404. A persou who applies, or causes to be applied to any 
onSSm steam boiier a higher pressure of steam than allowed by the 
by duly® authority of the inspector, officer or person authorized to 
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OHAP. vii.] MISCELLANEOUS OFFENCES. §§ 405-407. 

limit the pressure of &team to be applied to such boiler, is 
guilty of a misdemeanor. 

[L..186^, ch. 168 ; 4 Edm., 278.] 

§ 406. A captain or other person having charge of the Su^^^^*^ 
machinery or boiler of any steamboat, used for the convey- amount of 
ance of passengers, in the waters of this State, who, for the fS^SSier 
purpose of increasing the speed of such boat, creates, or causes ^l el?e©d 
to be created, an undue or an unsafe quantity or pressure of fn speed 
steam, is guilty of a misdemeanor. 

[L. 1839, ch. 175; 4 Edm., 58.] 

^ § 406. A person who, either id.;cert^n 

1. Sells, or causes to be sold, a passage ticket, or order for o? ^*S2en? 
such ticket on any railroad, vehicle, or vessel, to any emi- |J^**®^" 
grant passenger at a higher rate than one and a quarter cents 

per mile; or 

2. Takes pay for any such ticket or order for a ticket under 
any false representation as to the class of said ticket, whether 
emigrant or first-class ;,or 

3. Directly or indirectly, by means of false representations, 
purchases or receives from any emigrant passenger any such 
ticket; or 

4. Procures or solicits any such passenger having any such 
ticket, to exchange the same for any other passage ticket, or 
to sell the same and purchase some other passenger ticket ; or 
• 5. Solicits or books any passenger arriving at the ' port of 
New- York from a foreign country, before such passenger has 
left the vessel on which he has arrived, or enters or goes 
on board any vessel arriving at the port of New- York, from a 
foreign country, having emigrant passengers on board, for the 
purpose of soliciting or booking such passengers, and a per- 
son or corporation employing any person for the purpose of 
booking such passengers before leaving the ship ; 

Is guilty of a misdemeanor. 

'' [L. 1853, ch. 218, §§ 7 and 8 ; 4 Edm., 330.] 

§ 407. A director, trustee or other officer of a joint-stock id.:faiiure 
association or corporation, upon whom a notice of application upon 
for injunction aflfecting the property or business of said joint- Jjpp"°*- 
stock association or corporation is served, who omits to dis- {^s^served 
close to the other directors, officers, or managers thereof, the gjj^jj;,?^ 
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MISCELLANEOUS OFFENCES. 



[chap. vn. 



fact of such service, and the time and place when such appli- 
cation is to be made, is guilty of a misdemeanor 

[L. 1870, eh. 151, § 4 ; 7 Edm., 662.] 

of *vM8?i ®' § 408. A person being the master or commander of any ves- 
lor^M ®^^' ®^^P ^^ ^^^^ arriving from a foreign country, who know- 
F^fweign i^gly brings into this State a person who has been, or is a 
foreign convict of any felony, which if committed in this State 
would be punishable therein, is guilty of a misdemeanor. 

[L. 1833, ch. 230 (5 Edm., 257).] 



convict 
into this 
State. 



Id. ; non- 
resident 
taking or 
planting 
oysters. 



Id. ; the 
use of 
certain 
dredges. 



§ 409. A person, who not being at the time an actual inhabit- 
ant and resident of this State, plants oysters in the waters of 
this State, without the consent of the owner of the same, or of 
the shore, or gathers oysters or other shell fish from their beds 
of natural growth in any such waters on his own account or 
for his own benefit, or the benefit of a non-resident employer, 
is guilty of a misdemeanor, punishable by imprisonment not 
exceeding six months, or by fine not exceeding one liundred 
dollars, or both. 

[L. 1866, ch. 404, § 2 (6 Edm., 730); and ii. 1878, ch. 302, § 6, con- 
solidated.] 

§ 410. A person who uses a dredge or drag operated by 
steam, or apy dredge or drag weighing over thirty pounds, for 
the purpose of catching, or taking oysters or other shell fish, 
in the waters of this State, is guilty of a misdemeanor. 

[L. 1878, ch. 302.] 

§ 411. A person who buys or sells or pretends to buy or sell 
any goods, wares or merchandise, or any species of property, 
except ships, vessels or real or leasehold estate, exposed for 
sale at auction, if an actual sale, purchase and change of 
ownership therein does not thereupon take place, is guilty 
of a misdemeanor, punishable by imprisonment for thirty 
days, or by fine not exceeding one hundred dollars or both. 

[L. 1847, eh. 242 (3 Edm., 661.)] 

Id. -deal- §412. A person who deals in milk out of the county in 

* All * 

ince^r™ which the same is produced, and does not have each can in 
^*°mS?k? which the milk is carried or exposed for sale or exchange, and 
etc.?with the wagon or vehicle from which the same is vended or"deliv- 
lumes. ered, conspicuously marked with his name and the locality 
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• 



from which the milk is obtained or produced, is gnilty of a 
misdemeanor. 

[L. 18C4, eh. 544 (6 Edm., 302, § 3).] 

§ 413i A person who sells or offers to sell baled hay or straw S mMk"* 
without the gross weight of each bale plainly marked thereon, ^[I^^jJISm 
or weighing less than the weight so marked thereon, deducting SSl'^^ 
two and one-half per cent for shrinkage, or who employs in 
packing, more than twenty pounds of wood to a bale weighing . 
two hundred pounds or upward, and ten pounds of wood to 
a bale weighing less than two hundred pounds, is guilty of a 
misdemeanor. 

• 

[L. 1875, ch. 175.] 

§ 414. A person who manufactures for sale, or offers for sale JJ-iSJ^**'* 
any article or substance in semblance of butter, not the legiti- ^^S^ 
mate product of the dairy, and not made exclusively of if«„*°***^*" 
milk or cream ; or into which melted butter, or any oil or fat w^Sb^the 
of animals, not produced from cream or milk, is introduced, ^olJoi 
and does not durably and distinctly mark or brand upon the ™»^K*rin\ 
can, t^b, firkiA or other package or parcel containing the 
same, the word ' * Oleoihargariu ;' ' and in case of retail sale of 
such article or substance, does not therewith deliver to the pur- 
chaser a printed or written label bearing the word '^Oleomar- 
garin," plainly written or printed thereon, is guilty of a mis- 
demeanor. 

[L. 1877, ch. 415.] 

§ 415. A person who knowingly delivers or causes to be J^-^^j^®"^- 
delivered to another person, less than two thousand pounds 2^****° 
of coal to the ton, purportol. to be sold by him. is guilty of a ^aftor a' 
misdemeanor. ^^ 

[L. 1868, ch. 670 (7 Edm., 329.] 

§^.416. A person who, with intent to defraud another, puts m.; use of 
into any cask, bottle, barrel, box, bale or any other package, {jJJ'^^J^^y 
branded or marked by an inspector, any article of merchau- 52jH"*in 
dise required by law to be inspected, without first obliterating **>« ™"'it»- 
the inspection marks or brands, is guilty of a misdemeanor. 

[R. S., Part I, ch. 17, § 174 (1 Edm., 527).] 

§ 417. A person who transacts business using the name of a w ; the 
partner not interested in his firm, or using the designation wonu 
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§S 418*421. . MISCELLANEOUS OFFENCES. [chap. tii. 



^^Sr^^pd "a»d company/' or " &J Co." when no actaal partner or part- 
to^sili? ners are represented thereby, is guilty of a misdemeanor, 

not repre- 
partoer. 

5j2»^J;^ § 418. A person who, being the owner, proprietor, or man- 
SSm^JSSS* *8®^ ^' ^ ^^ store, or place where drags and medicines are 
Sed, a****" prepared and sold, or a cl^k or employee therein who pr^ 
me^DOT, V^^^^ ^^ permits another to prepare a prescription, nnless the 
^^f2^\ I)erson preparing the prescription has served as an apprentice 
felony. ^^ clerk in a drng store for two years, or is a graduate of a 
medical college or college of pharmacy, except such prescrip- 
tion is prepared under the direct supervision of a person hav^ 
ing some one of the foregoing qualificationsy is guilty of a 
misdemeanor, and if death ensues from the prescription, of a 
felony. 

[L. 1869, ch. 478 (7 Edm., 455).] 

ftjrtiiing § 419. A person who practices medicine or surgery in this 
jjjthout a State, without being authorized to do so by a license or di- 
mMAor. plo™^' from some chartered school, State bQiu*d of medigal 
examiners, or medical society, or who practices under cover of 
a license or diploma illegally obtained, is guilty of a misde- 
meanor. 

[L. 1874, ch. 436 (9 Edm., 917). [ 

idj^l^other § 420. A pcrsou othcr than a lawfully authorized branch Hell 
Gate pilot Gate pilot, who shall pilot or oflfer to pilot, or tow or offer to 
tSmf h *^^' ^^y ^^^* ^^ vessel (except barges, vessels under fifty-five 
Heu aate. tons burthen, and canal boats actually used in navigating the 
canals), through that part of the "S^st river commonly called 
, Hell Gate, is guilty of a misdemeanor. 

[L. 1865, ch. 115, § 3 (6 Edm., 446).] 

id.;throwu § 421. A person who throws, or causes, or permits to be 
rtfn^in thrown, from any boat, scow, or other vessel, or in any other 
jjtejs manner, into any of the navigable waters of this State, includ- 
wiS*naTi. ing the bays, sounds and harbors, any earth, ashes, cinders, 
cation, stone, or other material, or builds any structure therein, which 
will in any manner lessen the depth of such waters, or interfere 
with the free and safe navigation thereof, is guilty of a misde- 
meanor. 

[L. 1876, ch. 876; L. 1877, ch. 276.] 
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oaxF. TIL] MISOELLANEOTTS OFFENCES. §§ 422-43e. 

§ 422. A person who buys or sells, or enters into any contract of linda 
to make or receive a conveyance of any pretended risht or sesaioQ of 

• • o graptor 

title to any lands or tenements, unless the grantor, or person 
making the contract to convey, or he or those by whom he 
claims has been in possession of the same, or of the remainder 
or reversion thereof, or have taken the rents and profits thereof 
for the space of one year before such conveyance, sale or con 
tract is made, is guilty of a misden^anor. 

[Part m B. S., eh, 1, § 8 (2 Bdm., 713).] 

I 423. A person contracting with the State, or any muni- 1^^ 
cipal corporation, who exacts more than eight hours of labor, ™^« ^^^ 
for the compensation agreed to be paid per day, from any J da"'^' 
mechanic, workman, dr laborer, employed by the State or J^rtaia^ 
such corporation, is guilty of a misdemeanor, punishable by ®**®*' 
a fine of not less than one hundred, and not more than five hun- 
dred dollars. « 

[L., 1870, ch. 385 (7 Edm., 724).] 

§ 424. A person who conducts or maintains a private insane w. ; main- 
asylum, or institution for the care or treatment of persons of pH^atf 
unsound mind, without a license issued and grant^ to such ^,y}j»™ 
person according to law, is guilty of a misdemeanor* license. 

[L. 1873, eh. 571, §§ 9 and 12.] 

§425. A person who wrongfully and fraudiilently enters id.; fmud- 
any agricultural fair grounds, without paying the entrance ent?y into 
fee, is guilty of a misdemeanor. turawair 

^ grounds. 

[L. 1869, fih. 326 (7 Edm., 441).] 

§ 426. A person who administers any drug or stupefying w. ; dru«. 
substance to another, with the intent, while such person is un- soSR^th 
der the influence thereof, to induce such person to enter the eniist him 
military or naval service of the United States, of this State, or ^^^^* 
of any other State, country or government, is guilty of a mis- 
demeanor. 

[L. 1864, ch. 391 (6 Edm., 262).] 
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CHAPTER VIII. 

DEFINITIONS AND EEGULATIONS CONCERNING THE 
CONSTRUCTION, EFFECT, AND APPLICATION OF 
THIS ACT. 

Sbc. 427. Short title of this act. 

428. Application of this act to prior offences, etc. 

429. This act not to affect prior civil rights or remedies. » 

430. General repeal of inconsistent acts. 

431. Id., for punishment of accessory where no special provision. 

432. General rule of construction of tiffs act. 

433. Construction of particular terms used in this act. 

434. When this act takes effect. 

Short title § 427. This act constitutes the Criminal Code of the State of 

Ox tbls act. ^ 

New- York. It may be so styled in any act of the legislature, 
or proceeding in a court of justice, or wherever it is referred to. 



Appiioa- § ^^' Nothing contained in any provision of this act ap- 
acTto' pli^s *^ ^^ offence committed or other act done, at any time 
offences, before the. day when this act takes effect. Such an offence 
®'°- must be punished according to, and such act must be governed 

by the provisions of law existing when it is done or commit- 
ted, in the same manner as if this act had not been passed ; 
except that, whenever the punishment or penalty for an of- 
^ fence is mitigated by any provision of this act, such provi- 
sion may be applied to any sentence or judgment imposed for 
the off*ence after this act takes effect. An offence specified in 
this act committed on or after the day when this act takes 
effect, must be punished according to the provisions of this 
act, and hot otherwise. 

This act § ^^^* "^^ provisions of this act are intended to apply only 
jot to to the definition and punishment of crimes, and are not to be 
grtorxivii deemed to affect any civil rights or remedies existing at the 
remedies, time wheu this act takes effect, by virtue of the common law 
or of any provision of statute. 
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§ 430. All acts and parts of acts which are inconsistent with SiSirif 
the provisions of this act are repealed, so far as they impose ln?Sjt!**^ 
any puni^ment for crime, except as herein provided. 

[See proposed Penal Code, § 737.] 

§ 431. When an act or omission is declared by statute to be puJfsh*/ 
a misdemeanor, and no punishment for aiding or abetting in Soewory 
the doing thereof is expressly prescribed by statute, every JhereTis no 
person who counsels, aids, or abets another in such act or JS^vtaion. 
omission is also guilty of a misdemeanor. 

[Id., § 742.] 

§ 432. The rule that a penal statute is to be strictly con- ^«'*«"^ 
strued does not apply to this act or any of the provisions oonstmo- 
thereof, but all such provisions must be construed according twa act. 
to the fair import of their terms, to promote justice and effect 
the objects of the law. 

[Proposed Penal Code,. § 10.] 

§ 433. In construing this act, or an indictment or other plead- ^,^^»^^<^ 
ing in a case provided for by this act, the following rules must g^^^^^^j 
be observed, except where a contrary intent is plainly de- J^*^** 
clared in the provision to be construed, or plainly apparent 
from the context thereof : 

1. Each of the terms " wilful" and " wilfully" imports a 
purpose or willingness to commit the act or omission to which 
it refers, and does not require any specific intent to violate law, 
to injure another, or to acquire any advantage. ^ 

2. Each of the terms * ' neglect " , * 'negligence " , *' negligent " 
and "negligently ", imports a want of such attention to the 
nature or probable consequences of the act or omission as a 
prudent man ordinarily bestows in acting in his own concerns. 

3. Each of the* terms " corrupt '', and " corruptly '^ imports , 
a wrongful desire to acquire or cause, some pecuniary or other 
advantage to, or by the person guilty of the act or omission 
referred to, or some other person. 

4. Each of the terms "malice", and " maliciously '^ im- 
ports a wish or design to vex, annoy, or injure another. 

6. The term *' knowingly", imports a knowledge that the 
facts exist which constitute the act or omission a crime, and 
does not require knowledge of the unlawfulness of the act or 
omission. 

6. Where an intent to defraud constitutes a part of a crime, 
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II f 'I IIBS 

!t 18 not neeeMMUy to nvw or prove an intent to defraud any 
particTilar person. 

7. The tetti ^^veMel" includm ehips^ steiiffi^r% fitAal*boatB 
and every boat or structure adapted to be navigated, or trans- 
X>orted from place to place by water, either upon the ocean, 
lakes, rivers or artificial water ways. 

8. The term '^ signature " includes any memorandum^ mark, 
4>r sign^ written with intent to authenticate any instrument or 
writing, or th^ subscription of any person thereto. 

9. The term ^* writing " Includes both printing and writing. 

10. The term " property", includes both real and personal 
property, things in action, money, bank bills, and all articles 
of valtte« 

11« The terin ^' person " includes a corporation as w^ as a 
natural peitson. 

19^ The singular number includes the plural and the plural 
the singular. 

13. A word used in the masculine gender comprehendd as 
well the feminine and neuter. 

14. A word used in the preset tense includes the future^ 
16. The term ^^ person '% when it is used to designate a 

party whose property may be the subject of any offence, in* 
dudes the State, or any other state, government or country 
. which may lawfully own property Within the State, or a pub- 
lic or private corporation or joint association, as well as an 
individual. 

[2 B. S., 703, § 85 ; P. 0., §§ »3M81] 

When this § 434. Thls act shall take effect on the day of 

SS^.^^^ ^ in the year eighteen hundred and seventy-'Uine. 

134 



^ 



